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Ata General Term of the Supreme Court of New York, held 
at Elizabethtown, Essex Co., July 10, 1851. 


Before Witxarp, P. J., Hanp and Capy, Justice’s. 


JOHN P. ADAMS v. THE SARATOGA AND WASHINGTON RAILROAD 
COMPANY. 


1. When the owner of real estate in a village lays out a street through the 
same,and divides the land on each side of it into Village lots, which he sells 
to individuals in fee, commencing his boundary at a stake in the line of the 
high way, but not including the high way by express terms, the respective 
grantees take to the centre of the highway. 

2. A dedication of land to a public street, accepted and acted upon by the pub- 
lic since 1806, cannot be revoked by the original owner of the road, or by a 
person claiming under him, so long as it remains in public use as a street. 

3. The grantee of a lot bounded on a street prima facie, takes to the centre of 
the street—to prevent the grant having this effect, there must be language 
expressly excluding the street. 

4. Bjectment will not lie for a street unless the occupation thereof by the de- 
fendants is wholly inconsistent with the public easement. 

Ejectment for a piece of land in the village of Whitehall, in 
the county of Washington, tried before WILLARD, Justice, in 
December, 1849, at the Washington Circuit. 

The first piece of land sought to be recovered, is that part 
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of Church street in the village of Whitehall, which the defend- 
ants occupy for the track of their railroad, and through a part 
of which they have constructed a tunnel for their railroad. The 
case on the part of the plaintiff was this. In 1806, Jeremiah 
Adams, the plaintiff’s ancester, owned a farm of one hundred 
and six acres of land, in what is now the village of Whitehall. 
The land was then uninclosed and without buildings. In that 
year he laid out a street on the said land, running nearly north 
and south, 1044 feet long and 55 feet wide, and erected there- 
on one or two buildings which he sold to others. That street 
is now called Church street, and is the premises in question. 
Adams laid out building lots on each side of the street, all of 
which were sold previous to his death, which was in 1839, and 
were built upon and occupied by the respective owners as resi- 
dences. Adams devised all his real estate to his wife, and she 
on the 15th March, 1847, conveyed to the plaintiff all the real 
estate which she acquired under the will of her husband. Un- 
der this deed the plaintiff claims to be the owner of the land on 
which Church street is laid out. 

The defendant’s railroad passes through the centre of that 
strect. A portion of the street being over a hill, a tunnel was 
constructed through the said hill, occupying 608 feet in length 
and 14 in width at the base. The stone work extends about 
three feet farther on each side, making the whole width of the 
tunnel twenty-two feet. The defendants commenced their ope- 
rations at each end of Church street, in December 1847, and 
and the street was rendered impassable for teams by means of 
such operations until the commencement of this suit in Febru- 
ary, 1848. There was no evidence that the plaintiff ever own- 
ed any lot on either side of Church street. 

The plaintiff ’s counsel offered to show that Jeremiah Adams 
opened Church street originally for his own benefit, and always 
claimed to own it until his death. This was objected to and 
excluded as immaterial, and the plaintiff excepted. 

The plaintiff’s counsel then offered to shew that in all the 
conveyances of lots by Jeremiah Adams, they were so drawn 
as expressly to exclude the street. This evidence was not ob- 
jected to, and the plaintiff produced two only of the deeds. The 
starting place of one of the lots was at a stake, on the west 
line of the highway, and then run by courses and distances 
round a parallelogram 15 rods by 4 to the place of beginning. 
There was no clause in it expressly excluding the strect, nor 
did it in express terms go to the centre of the street. It was 
here admitted that the other deeds were of a similar form. 

The Judge decided that the plaintiff could not recover in this 
action the land covered by Church street, and granted a non- 
suit. Other facts are stated in the opinion. 
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For the residue of the land sought to be recovered, the de- 
fendants shewed title under the 9th section of their charter, but 
as the question involves no general principle and turned main- 
ly on local points, that branch of the case is omitted. 

The plaintiff moved on bill of exceptions to set aside the 
non-suit and for a new trial. 


Gibson, for Plaintiff. 
Warren, for Defendants. 


WiLLarD, President Justice.—The facts disclosed by the ev- 
idence present a plain case of dedication, for the purpose of a 
public street. The adjoining lots were laid out and sold with 
reference to that object ; and they have been improved by the 
present owners, by the erection thereon of permanent and ele- 
gant buildings. It is now one of the most important streets in 
the Village of Whitehall. A dedication thus made and acqui- 
esced in cannot be revoked. And it is not competent for the 
party making it to re-assert any right over the land; at all 
events so long as it remains in public use. In the matter of 
Mayor of New York, &c., 2 Wend. 472; 1 do. 262; 8 do. 85; 
11 do. 486; 6th Pet. S. C. U. S. 431, 498; 10 do. 662; 4 
Paige 410. Hunter ys. Trustees, &c., 6 Hill 407. 2 Green- 
leaf Ey. § 662. 


The taking possession of the street by the defendants, for the 
purpose of constructing a tunnel for their railroad, occasioned 
a temporary obstruction of the use of it by the public, but af- 
forded no ground for the plaintiff to bring this action, even if 
the ultimate fee of the road was in him. By the terms of their 
charter, the defendants had a right to construct their road 
across, or upon a street, but they were required to restore it to 
its former state, or in a sufficient manner not to have impaired 
its usefulness—L. of 1834, p. 442 § 18. They had a reasona- ° 
ble time within which to build their road, and repair the street. 
To allow a street in a city or village to be used for a railroad 
track, either upon its natural surface, or by tunneling, is not a 
misappropriation of it, provided such use does not interfere 
with the free and unobstructed use of it by the public, as a 
high way for passage and repassage. Plank vs. The Long Isl- 
and Railroad Co. Am. L. J. N.S. 3 vol. No. 8. 364, and S. 
C. 9th N. Y. Legal observer 53.. The same doctrine is asserted 
in Drake vs. Hudson River Railroad, 7 Barb. 508. It was not 
shown that the street will be destroyed or materially injured 
by the railroad and tunnel, after they shall have been comple- 
ted. Itis a matter of notoriety that railroads pass through 
all our greatest cities and many of our villages without essen- 
tial injury to the rights of passage by teams or persons. _Indi- 
viduals residing in the street, must sustain a temporary im¢on- 
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venience during the continuance of the work, but for this, in 
the absence of negligence and unskilfulness, the defendants are 
not responsible. It is a case of damnum absque injuria.— 
Much less, therefore, can its original proprietor, who does not 
reside in the street, reserve the grant and revoke the dedica- 
tion for this cause. 

An action of ejectment is a possessory action, and can be 
maintained only by the party who has a subsisting interest in 
the premises claimed, and a right to recover the same, or to re- 
cover the possession thereof, or of some share, interest or por- 
tion thereof. (2 R. 8. 5038, § 3.) The plaintiff has no such 
right until he first shews that the whole purpose has varied for 
which the dedication was made, and the ultimate fee remains 
in him. This the plaintiff failed to shew. 

These observations are enough to dispose of the plaintiffs 
right to recover the premises covered by Church street. But 
as the plaintiff’s counsel has strenuously insisted that the fee 
of the road is not in the adjoining owners, and that ejectment 
is the proper remedy, some additional remarks will be made 
upon these points. 

I. The most embarrassing question which arises in the discus- 
sion of the law of dedication, is as to the party in whom the fee 
of the soil is vested, to which the easement of a public way is 
attached. The technical language of the common law is so 
firmly rooted, that the idea of an estate in fee simple cannot 
easily be separated from that of an owner. The fee must rest 
some where or be in abeyance. Whether, when the owner ofa 
tract of land lays it out into village lots, intersected by streets, 
he continues the owner of the fee of the soil of the street, af- 
ter having sold the adjoining lots in fee, or whether the fee in 
the street is transferred by a conclusive inference of law to the 
proprietors of the lots, or whether it is vested in the public are 
questions of great practical importance, and on which a diver- 
sity of opinion has been entertained. In the city of New 
York, the legal title to the soil of the streets is vested in the 
corporation. Drake vs. The Hudson River Railroad, 7 Barb. 
8. C. Rep. 508. In the country and other cities and towns of 
this State, the legal presumption is, that the fee is in the own- 
er of the adjoining lots. This has always been the law as un- 
derstood and expounded by the courts of this State. See per 
Thompson, J., in Cortleton vs. Van Brundt, 2 J. R. 363; per 
Savage, Ch. J., 1 Wend.270; and 2do. 473; per Walworth, 
Chancellor in the Court of Errors, in Livingston vs. The Mayor 
of New York, 8 Wend. 106; Wyman vs. The Same, 11 Wend: 
486; The Trustees of Watertown vs. Cowen, 4 Paige 510, 513; 
Gidney vs. Earl, 12 Wend. 98; Hammond vs. M’Lachlan, 1 
Sandf. Sup. Court Rep. 323; 2 Kent’s Com. 433. The case 
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of Jackson ys. Hathaway, 15 J. R., 447, is not in conflict with 
the above cases. In the latter, the highway was expressly ex- 
cluded by the terms of the deed, as appears by the admission 
of the eminent counsel by whom the case was argued. The 
learned Judge who delivered the opinion of the court, remarks, 
that it was conceded in the argument that the land described 
in the deed, did not include the space occupied by the road.— 
After such a concession it would be idle to pretend that the 
grantee took to the centro of the road. 

The boundary of land upon a stream above tide water, stands 
at common law, upon the same footing as a boundary upon a 
highway. The superior court held in Luce vs. Carley, 24 Wend. 
451, 453. that when the grant is so framed as to touch the 
water of the river, and the parties do not expressly except the 
river, one-half of the bed of the stream, if it be above tide wa- 
ter, is included by construction of law. If the parties mean to 
exclude it, says Cowen, J., they should do so by express excep- 
tions. No case in this State, holding a contrary doctrine, has 
been brought to our notice. 

The adjudged cases in the neighboring States are for the 
most part in harmony with those of this State. Perk v. Smith, 
1 Con. Rep. 103 ; Chatham vs. Mainard, 11 do. 60. In Champ- 
lin vs. Pendleton, 13 Con. R. 23, the description in the deed 
brought the grantee to the highway, and it was held that he 
took to the centre of the highway, although the highway was 
not mentioned as a boundary. In Johnson vs. Anderson, 18 
Maine, 76, a boundary on the highway was said to carry the gran- 
tee to the centre of the road. The Supreme Court of Massa- 
chusetts, in Lunt vs. Holland, 14 Mass. 149, held that land 
bounded by a river, extends to the thread of the stream ; but 
with respect to the boundary of a deed upon a road, a different 
rule seems to have been adopted in that State. Sibley vs. 
Holden, 10 Pick. 249; Tyler vs. Hammond, 11 do. 193 ; Van 
Olinda ys. Lathrop, 21 Pirk. 292. In the last mentioned case, 
Morton, J., concedes that there is a great analogy between a 
boundary upon a river, which he admits goes to the thread of 
the stream, and upon a highway; and yet he says, that the 
cases in that State, did not in the latter case, carry the bound- 
ary to the centre of the road. The case of Sibley Vs. Holden, 
and 'yler vs. Hammond, supra, are believed to be opposed to 
the current of authorities in New England, as well as in_this 
State and Pennsylvania. Chatham ys. Mainard, 11 Con. Rep, 
82 Burknam vs. Burknam, 3 Fairfield 463; Leavitt vs. Toule, 
8 N. Hampshire, 96; Hart vs. Chalker, 5 Con. 311; Ball ys, 
Ball, 2 Am. L. J., 499, S. S.; Hammond vs. MeLackleu, 1 Sanq, 
Sup. Court Rep. 341; Child vs. Stair, 4 Hill, 369; Smith’s 
Leading Cases, 2 vol. 173, and notes; and the cas® before ¢j- 

ted from New York. 
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The same rule prevails in England. Dovarton vs. Payn, 2 
Ii. Bl). 527. This case is made the subject of an elaborate 
note in Smith’s Leading Cases, 2 vol. 173, to which the Amer- 
ican Editors have added a valuable review of the American ca- 
ses ; and see also Sir John Lade vs. Shepherd, 2 Str. 1004. 

It results from the foregoing observations, that after the 
opening and dedication of Church street, in 1806, the fee to 
the road remained in the original owner, until the adjoining lots 
were successively sold and conveyed; and then vested in each 
successive grantee of the lots to the centre of the street, so far 
in length as his lot extended thereon, there being no words in 
the grants expressly excluding the street. 6 Peters 486; 498 
supra. But whether the dedication operated by vesting the 
title in the successive grantees of the lots bounded by the 
street, or by way of estoppel of the grantor, so long as the pur- 
pose of the dedication continues, the plaintiff is, in either case 
destitute of any right to recover. See per Beardsly in 6 Hill, 
452. 

II. If the fee of the road be in the plaintiff, and the defend- 
ants, without granting compensation and without license, have 
laid the track of their railroad, and constructed their tunnel 
upon it, ejectment will not lie for the street, unless the occupa- 
tion thereof by the defendants is wholly inconsistent with the 
public easement. The remedy of the plaintiff for his damages 
is trespass. The Trustees of the Presbyterian Church vs. Au- 
burn and Rochester Railroad, 3 Hill 567. The case of Good- 
title vs. Alker, 1 Burr. 133, is relied on to shew that eject- 
ment will lie by the owner of the soil, for land which is part of 
a public highway. That case was of a peculiar character. The 
person under whom the defendant claimed had encroached upon 
a public highway, running through the frechold of the ancestor 
of the lessor, by permanent erections, and it was thus agreed 
by the parties, that the party making such encroachment might 
occupy and enjoy the same at a certain rent for one hundred 
years. A short time before the expiration of the term, the de- 
fendant erected another enclosure, embracing a few feet more 
of the soil of the said road, by a permanent erection; and this 
action was not brought until after the expiration of the said 
term of one hundred years. Here was an exclusive appropri- 
ation of the road by the defendant, which could not be used for 
passage or transit by any person, and in that respect, as well 
as in respect of the agreement, entirely differs from the present 
case. ‘The use to which the railroad is to be applied when com- 
pleted, is not incompatible with the enjoyment of it by the 
public as a street. It can still be used by the inhabitants re- 
siding on it, and by all other persons, for all the purposes for 
which it was originally dedicated. Their enjoyment of light, 
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air, prospect, and social intercourse is not essentially impaired 
by any portion of the railroad, and in no respects by the tun- 
nel. The business to be transacted by the railroad, corres- 
ponds in its nature, with that usually conducted by means of a 
public street. It is for the passage of persons and property, in 
a manner not anticipated by the age in which the common law 
had its birth. It is still a public street notwithstanding the 
railroad. The superior facilities for locomotives, which are 
created by the instrumentality of steam, afford no countenance 
to the present claim of the plaintiff. 

The case of Goodtitle vs. Alker, supra, has been inciden- 
tally approved in this State, by Judges, without examination, 
but has never been sanctioned in a case where it was the direct 
question. It has been disapproved if not overruled by the Su- 
preme Court of the United States in 6 Peters, 436,498; 10 ib. 
662. The present case differs, too, in its circumstances so 
much from it, that the latter can scarcely be treated as an au- 
thority to support the present action. That case has been fol- 
lowed in some of the States. See 2 Smith’s Leading Cases, 
Am. Ed. 183, 184, where they are collected. 

Motion to set aside non-suit denied. 


Supreme Court of New York.—The Contract of 
Endorsement. 


THOMAS BEALS v. VINTON PECK, ROBERT T. LEACH, Adm’rs, and NAN- 
CY PECK, Adm’x. of the Estate of REYNOLD PECK, dec’d., and AMON 
LAMPHIRE. 


[From the N. Y. Legal Observer. ] 

When the Court of Appeals decided in the case of Warden 
§& Griswold, at the suit of the Cayuga County Bank, that the 
holder of a promissory note might break down the notice of 
protest served, and recover upon a note, different from the one 
mentioned and described zn the notice, it was evident that there- 
after it would always be more safe and prudent not to describe 
the contract at all, as it would be much easier to fill up a blank 
notice at the circuit by the introduction of “accessory facts”’ 
than it would be to break down an affirmative notice, and then, 
build up a new one, in opposition to it. Hence discreet nota- 
ries, instead of giving a “‘ complete specification of the bill or 
mbte in the notice of dishonor,” as was formerly required of 
them, have adopted the more safe and prudent rule of saying 
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as little about the note they protest as they conveniently can, 
as may be seen by the following report of a case recently tried 
in Ontario County. In that case, it is true, the notary de- 
scribed the note as an eight hundred dollar note, but that was 
mere surplusage ; indeed, under the ruling of the Court of Ap- 
peals, he might have described the note as a four hundred dol- 
lar note with perfect safety and propriety, for it has been ju- 
dicially determined, that a variance of precisely one-half in 
the amount of the note and number of endorsers is, as a legal 
proposition, an immaterial variance. ‘ But,” says the court in 
the case of Warden & Griswold, at the suit of the bank, “itis 
contended that the notice merety informs the defendants of the 
non-payment of a note drawn and endorsed respectively by the 
defendants for $300, and not of a note for $600, endorsed by 
the defendants jointly. Concede that par ly variance or misde- 
scription exists. It is well settled in accordance with good 
sense, that an émmaterial variance in the notice will not vitiate 
it." 

It ought, perhaps, to be stated, that Judge SrLpeEn felt bound 
in consequence of the decision made by the Court of Appeals 
in the case of Warden 4 Griswold, at the suit of the Cayuga 
County Bank to rule as he did in the following case : 

The action was upon a promissory note made by the defend- 
ant, Amon Lamphire, and purporting to be endorsed by Rey- 
nold Peck. 

Lamphire did not appear but suffered a default to be taken 
against him. 

The cause was tried at the Ontario Circuit, June 1850, be- 
fore the Hon. SamuEL L. SELDEN, and a verdict was rendered 
for the plaintiff. 

On the trial the counsel for the plaintiff called as a witness, 

Solon Peck, who being first duly sworn, the counsel for the 

said plaintiff presented to the witness the promissory note upon 
which this suit was brought, and the witness testifie d: That he 
was acquainted with the handwriting of Reynold Peck, and had 
seen him write; and that he believed the endorsement of the 
name of “ Reynold Peck,” upon the said note shown to him, to 
be in his hand writing. 

The said note was in the words and figures following, to wit: 


$800. 


West Bloomfield, September the 10th, 1849. 
‘Three months after date, for value received, I promise to 
pay to the order of Mr. Reynold Peck, eight hundred dollars, 
at D. Brigham & Co. office, in the city "of New York. 
(Signed, ) AMON LAMPHIRE. 
(Endorsed,)—ReyYNOLD PEcK.” 
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The plaintiff's counsel then proved that the said note was, 
on the 13th day of December, 1849, duly presented by William 
Bloomfield, a notary public, at the place designated therein for 
the payment of the same, and payment thereof demanded and 
refused ; and that a notice of the non-payment and protest of 
the same had been by him, on the 14th day of December afore- 
said, deposited in the Post office, in New York city, directed to 
“ Reynold Peck, West Bloomfield, Ontario co., N. Y.”’ 

The witness, Solon Peck, then further testified as follows: 
In December last, I was Postmaster at West Bloomfield, in this 
county ; some time in that month, I received a communication 
by mail, from the plaintiff, who resides at Canandaigua, in this 
county, in reference to a certain note endorsed by Reynold 
Peck ; held by him. In that communication the plaintiff en- 
closed to me a copy of a notice of protest, which he stated had 
been received by him from New York, and also stated that 
there would probably be a similar notice for Reynold Peck, 
post-marked ‘* New York City ;’’ and requested me to take it 
from the office, and deliver it to the administrators of Mr. 
Peck’s estate, and get from them an acknowledgment of the 
notice of protest. 1 cannot state the day, but think it was on 
the 17th December. There was no Sunday mail to West 
Bloomfield. I think I replied to it the same day I received it. 

The same day I received the communication from Mr. Beals, 
a letter came to the post-office, addressed to ‘“ Reynold Peck,” 
and post-marked ‘ New York.” I supposed it to be the no- 
tice alluded to by the plaintiff, and I took it from the office and 
delived it to Vinton Peck, in the presence of Mr. Leach, both 
of whom are administrators of the estate of Reynold Peck. Mr. 
Peck took the letter and opened it. I asked him if it was a 
notice of protest, and he said it was. I then showed him the 
notice received by me, from Mr. Beals, and he said it was sim- 
ilar, or the same in substance. At that time or at some other, 
I had a conversation with Vinton Peck for Mr. Beals, and asked 
him if they wanted the whole time to pay the note, or would 
pay it then. He said he should like to see it. That he had 
heard that Mr. Beals held a note endorsed by Reynold Peck, 
and that he should like to see it. No one was present but Vin- 
ton Peck. The administrators of Reynold Peck all reside at 
West Bloomfield, fourteen miles from Canandaigua. 
®: On his cross-examination, this witness further testified :—I 
cannot say whether the communication from Mr. Beals was da- 
ted on the 15th or 17th day of December. That communica- 
tion enclosed a notice received by him, and stated that one sim- 
ilar to that, directed to Reynold Peck, would be in the mail at 
my office, and desired me to give it to Vinton Peck and Mr. 
Leach. He named them in the letter as the administrators of 
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Xeynold Peck. Very soon after Mr. Peck’s death, I had a 
conversation with the plaintiff about the death of Reynold Peck, 
and I think I told him in that conversation, who the adminis- 
trators of Mr. Peck’s estate were. The defendants were then 
talked about by us as administrators of Mr. Peck’s estate ; 
their names were mentioned. This was before the note fell due. 
It was then I understood the note belonged to him. In a sub- 
sequent conversation, he told me the note had gone to N. York 
for presentation for payment. Icannot state how long it was 
after the appointment of administrators I had the conversation 
with Mr. Beals, but it was before December. The note fell due 
in December. Mr. Beals lives in Canandaigua. He is a bank- 
er. Mr. Peck died in Canandaigua. The Surrogate’s office of 
Ontario county is in Canandaigua. 

The notice which was delivered to Vinton Peck, was then in- 
troduced and read in evidence, and was admitted to be the only 
notice directed to Reynold Peck by the said notary public on 
protesting the note in suit; and the one which was delivered to 
the said Vinton Peck by Solon Peck: 


“* New York, December 13, 1849. 


Sir :—Please to take notice that a promissory note, 
made by Amon Lamphire, for $800 % dollars, endorsed by you, 
was this day protested for non-payment, and that the holders 
look to you for the payment thereof. 

Your obedient servant, 
WILLIAM BLOOMFIELD, 
Notary Public and Attorney at Law.” 


This notice was mailed and post-marked at ‘“‘ New York, De- 
eember 14th;” directed on the outside to “‘ Mr. Reynold Peck, 
West Bloomfield, Ontario co., N. Y.,”’ which is the only direc- 
tion upon the notice, showing to whom the same was addressed. 

The plaintiff then rested, and the defendants’ counsel moved 
the court, that the plaintiff be non-suited upon the following 
grounds: 

1st. The notice of protest is defective and irregular of itself, 
and being so it could not be sufficient, although received by the 
administrators of the endorser to charge his estate. 

2d. The notice is defective, because it does not state that 
payment of the note was ever demanded and refused at the 
place appointed therein for the payment of the same. It does 
not describe the note in any particular, except as to the amount. 
It does not state when the same was dated, nor where, nor to 
whom payable, nor when it fell due; nor when nor where it 
was presented for payment, and payment refused. 

3d. Because there is no evidence that all of the administra- 
tors of the estate of Reynold Peck have ever received notice of 
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the non-payment or protest of the note, and that the nga 
two of the administrators is not sufficient to charge the e 

4th. That under the evidence in the case a notice directed to 
“Reynold Peck” was not sufficient, though received by the ad- 
ministrators of his estate. It should have been addressed to 
them in their representative character. 

5th. The notice does not describe the note so as to convey to 
the mind of the endorser, or of the administrators, notice of the 
identity of the note, nor does it so describe it as to enable them 
to determine that it is the note in suit; and there is no evi- 
} dence that the administrators, who received the notice in evi- 
, dence, had any previous knowledge of the existence of the note 
in suit, or of the contents or terms of the same, from which, 
taken with the notice received by them, they could determine 
that the note in suit was the same note referred to in the no- 
tice of protest, or what note was intended to be described. 

6th. That the notice in evidence may as well be taken to de- 
scribe any other eight hundred dollar note, payable at any other 
place or time, or dated at any other time, as the note in suit* 






OF 


* That is not the question. It is of no kind of consequence whether the de- 
scription in he notiee would or would not apply as well to any other eight hun- 
dred dollar mote as to the one in suit. So far from the notary being under 
any obligation, as a legal proposition to describe the note in the notice, so that 
the description would detter apply to the note in suit than to any other eight 
hundred dollar note, he was under no obligatlon to describe the note at all in 
the notice; but, on the contrary thereof, he might, affirmatively, have stated 
that che note which he did protest for non-payment was a four hundred dollar 
note. In the case of the Cayuga County Bank against Warden & Griswold, the 
Court of Appeals say, ‘‘the notice’ is dated Cayuga County Bank, Auburn, May 
3, 1845, and states that 8S. Warden’s note for $300, payable at this bank,” en- 
dorsed, &e., ‘‘was’’ this evening protested for non-payment, Xe. There is 
then no question but that the notice in the above case might have stated affirm- 
atively that Amon Lamphire’s note for $400, &c., had been protested; and yet 
counsel make a point that the notice of protest would as well describe any oth- 
er $800 note as the $800 note in suit. The only point about the matter is, 
whether the notice is not defective for having described the note as an $800 
note, as it was, instead of a $400 note as it was not. In the case of the Cayuga 
County Bank vs. Warden & Griswold, the Supreme Court sitting in the seventh 
Judicial district, Judge Seldon being on the bench, decided that the notary was 
bound to describe ¢he note in the notice as it was, and not as it was not—and that 
anotice which “stated,” in the language of the Court of Appeals, that 8. 
Warden’s note ‘for $300” &c., was protested for non-payment did state that 
fact. And that suck a notice, which did thus state that a “ three hundred’’ dollar 
note had been protested for non-payment, was not as a legal proposition, a cer- 
tain and a correct description of a siz hundred dollar note. The Supreme Court 
decided that the notice stated just what the Court of Appeals say it did state— 
nothing more or less—shat was all the Supreme Court did decide—all that it 
could decide—and ail that it had aright to decide. How could it decide any 
thing else? Could it say that she netice did not state that 8. Warden’s note for 
three hundred dollars had been pfotested for non-payment when ‘he notice did 
s0 stat( and say that the notice stated that,8. Warden’s note forsix hundred dol- 
lars had been protested for non-payment, when the noticedidnot so state! That 
Judgment was revérsed. What, now, as a legal proposition, is a correct and 
accurate description of a note ina notice? When, as a legal question, does one 
paper correctly and truly describe another paper? When it states it as it is, oF 
when it states it as it is not? What is the rulo of law upon the subject? Must 
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7th. That the note being protested upon the 13th day of De- 
cember, the notice mailed at New York upon the 14th was not 
sufficient. It should have been mailed on the day of the pro- 
test. 

The Judge did then and there overrule each and every of the 
objections and positions so made and taken by the defendants’ 
counsel, and stated, that forthe purposes of this trial, he should 
hold as a matter of law and charge the jury that the notice in 
evidence, together with the evidence given, was sufficient to 
charge the administrators of the estate of R. Peck, in this suit. 

To each and every decision, so made, the counsel for the 
defendants did there and then except. 

No further evidence was given in respect to the question of 
protest, or notice of the non-payment of the note. 

The evidence being closed, his Honor, the Judge, charged 
the jury that this was an action upon a promissory note, made 
by Amon Lamphire, and purporting to be endorsed by Reynold 
Peck; that the question of the sufficiency of the proof of a due 
protest of the note in suit, and of the notice of the non-payment 
of the same, so as to charge the estate of the endorser, Rey- 
nold Peck, was a question of law for the court to decide ; and 
and with that they had nothing to do. And the court did then 
decide and instruct the jury that the evidence of the non-pay- 
ment and protest of the note and of notice thereof, which had 
been made by the plaintiff, was sufficient to charge the defend- 
ants, as administrators of the estate of Reynold Peck. 

To which charge and instructions and to each and every part 
thereof, as well to the instructions to the jury that the evidence 
of the protest, and notice of the non-payment of the note was 
sufficient to charge the defendants, the administrators of Rey- 
nold Peck, and every part thereof, the counsel for the defend- 
ants did then and there except. 

And the counsel for the defendants did then and there re- 
quest the Judge to charge the jury that the evidence given of 
the protest of the note, and notice of non-payment of the same 
was insuflicient to charge the defendants, the administrators of 
Reynold Peck, upon the several grounds stated by the defend- 
ant’s counsel, on the motion for a non-suit of the plaintiff. The 
Judge did then and there refuse so to charge as requested by 
the defendants’ counsel, to which refusal the counsel for said 
defendants did then and there except. 

The jury under the charge of the Judge, rendered their ver- 
dict for the plaintiff for the sum of eight hundred and twenty- 


six dollars and eighty-seven cents. 
J ee 











the notice state the note as it is, or must it state the note as it is not? Which 
way is the correct way, and which way incorrect.; which way is the truth, 
and which way is false ? Which way right and which way wrong? 

{N. Y. Legal Obs. 
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Vindictive Damages. 


An able and ingenious writer in a late number of this Jour- 
nal, (June 1851,) has attacked the rule which authorizes a jury, 
“where the elements of fraud, malice, gross negligence, or op- 
pression, mingle in a controversy,'’* to give exemplary or vin- 
dictive damages, as unsustained by satisfactory reason or au- 
thority. Nothwithstanding the acute dissection which in the 
article referred to, is made of the Pennsylvania cases on the sub- 
ject, the principle is certainly too well settled in this State, to 
make its vindication a matter of more than speculative interest. 
As such, however, we hope to be able to show that it is not 
only most amply supported by decisions in England and in this 
country, but may be justified by clear analogies of law. 

The question is not a new one. Perhaps the first direct as- 
sault on the doctrine of vindictive damages, is to be found in 
an Essay on the subject (3 Am. Jour. 287,) by the present 
Judge Mrtcar, of (Massachusetts, a gentleman to whom the 
science of law in this country is undoubtedly under great obliga- 
tions,) in which, assuming, as we think, erroneously, that dama- 
ges in a civil action at common law should never exceed actual 
and literal compensation to the party injured, he very logically 
denied, not only the legality of punitory verdicts, but even the 
admissibility of any evidence in aggravation or mitigation of 
damages which did not tend to increase or diminish the amount 
of injury in reality suffered by tae plaintiff. These views, how- 
ever, do not seem to have met with much judicial approbation; 
indeed were expressly repudiated in M’Bride vs. M’Laughlin, 
5 Watts 375, where they were pressed upon the Supreme Court ; 
and probably like many other “ speculative notions,” as they 
were styled by Chief Justice Gipson, which have jarred against 
the practical good sense of the law would have been forgotten, 
had they not been adopted and given new weight by Professor 
GREENLEAF, in his Treatise on Evidence. When Mr. Sedg- 
wick came to the subject compelled by the cogency of the au- 





* Sedgwick on Damages, 37. 
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thorities, many of them since the publication of the Essay re. 
ferred to, he followed the old rule. Professor Greenleaf then 
hurried to the defence of his positions, in an article in the 9th 
Bost. Law Rep. (p. 529*) and endeavored to explain away the 
force of the opposing decisions collected by Mr. Sedgwick. The 
latter replied (10th Law Rep. 49,) re-asserting, and we think, 
conclusively demonstrating the grounds formerly taken by him. 
Here the matter has rested for some time. 

The principal force of the argument against vindictive 
damages, lies in the notion that the sole object of a civil suit is 
to give exact compensation to a plaintiff. This is expressly the 
case, as we intimated with Judge Metcalf. It is taken for 
granted by others. Let us see what are the consequences of 
this assumption ? 

If a plaintiff can never get more or less than what will actu- 
ally compensate him, it is plain that the intention or motive of 
the wrong doer ought never to be allowed to intervene to affect 
the amount recovered. For, whatever this motive or intention 
may be, under the same general circumstances, the same amount 
of injury is received, and the same damages should therefore be 
claimed. However outrageous and unjustifiable therefore a 
trespass, however gross a libel, it must be compensated as if 
originating in accident or mistake. An injury can be neither 
palliated by error, or aggravated by malice. This, certainly, 
neither seems good sense, nor can it be good law. 

Absence of evil motive, it is true, cannot prevent in a civil 
action the recovery of damages; but it is equally true that in 
many cases it may mitigate, while evil intention may aggravate 


their amount. 
Let us turn first to the Roman law, whose authority has been 


invoked both by Mr. Greenleaf and the writer in this journal, 
and to whose equitable principles and scientific arrangement we 
may always recur with profit. Here we find it asan universal 
principle, at least as old as the rise of the Preetorian jurispru- 
dence, that injuries were compensated with reference to the 
good or bad faith, the knowledge or ignorance of the wrong 
doer, in the estimation of which very much was left in the dis- 





* Republished in the 2d ed. of his Evidence, 3 253, with additions. 
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cretion of the Magistrate*. For instance where the vendee of 
a house is evicted, the vendor if ignorant of his want of title, 
is liable only for necessary eXpenses and repairs in the mean 
time, but if on the contrary he acted in bad faith, he must re- 
imburse even for superfluous or luxurious extravagance, (frag. 
43 in fin. D. XTX. 1; fr. 45 § 1, cid ;) so the rule was on leas- 
es of land or goods that where there was a defect in the article, 
only such damages as might have been foreseen at the time of 
the contract could be recovered; but otherwise if there was 
fraud, (fr. 19 D. XIX. 2.) This is also the principle on which 
damages are estimated in the civil law countries of the present 
time. (Pothier Obligations 74, 75, Merlin Repos. Juris. tit. 
Domm. Int. No. V. Code Civil 1147, &c.; Motives sur. le Code 
Civil vol. 5, p. 20, 115, 218, Cod. Lonisiana, Art. 1928, 2523.) 

The common law does not, it is true, go to such a length in 
considering the motives of the defendant in a civil action, but 
there are many cases in which they are allowed great weight in 
fixing the guantum of damages. Even in assumpsit they have 
been allowed a place in the scales. A vendee of land under ar- 
ticles, for example, may reeover against his vendor for the loss 
of a bargain from a defect in the title of which the latter was 
acquainted, but not if he acted in good faith. (Flureau vs. 
Thornhill, 2 W. Black. 1078; Bitner vs. Brough, 1 Jones 
Penn. 139.) 

It is in actions ex delicto, however, that we see the most fre- 


—_ 


* Mackel. Droit. Rom. Ed. Brussels 22 378, 9; Domat by Cushing, 1 vol. 
p. 776. The Judge is to consider carefully the circumstances of each case 
“whether it be for /essening the damages that are to be adjudged—if there be 
4 ground for it, as in the case where no bad design, nor any fault can be impu- 
ted to the person who is bound to make good the damage ; or for increasing the 
damages which are to be given, in consideration of the intention to hurt, if there 
was any (ibid. p. 777.) Perhaps it is in the Athenian Jurisprudence, to which, 
if the well known tradition be correct, the Roman Law was under great obliga- 
tions, that the origin of this rule is to be sought. Amongst other instances 
which might be given of its application there, we find that in the action called 
Athesmos, which comprehended cases, as we call it, “‘sounding in damages” 
exclusively, a fine was imposed, which was paid to the plaintiff, where the in- 
jury was intentional, of double the estimated damage; but where accidental no 
more than compensation was allowed, (Boeck Pub. Econ. Athens, (translation 
of Lewis, 2 ed.) p. 871, Smith Dict. of Antiq. sub verb, Blabes Dike 
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quent application of the principle we contend for.* In trespass 
qu. cl. fr. and for laying poison on the plaintiffs premises to de- 
stroy his fowls, Anport, Ch. J., in his charge to the jury said, 
“Tt has always been held that for a trespass or entry on the 
house or land of a plaintiff, a jury might consider not only the 
mere pecuniary damage sustained by him, but also the ¢ntention 
with which the fact has been done. Sears vs. Lyons, 2 Starkie 
317. In torts generally whether trespass or case, insulting 
language, violent conduct or fraud indicative of the design or 
motive of the defendant may be shown, though not tending to 
increase the amount of injury suffered. Benson ys. Frederick 
3 Burr, 1845; Meerest vs. Harvey, 5 Taunt. 442; Coppin vs. 
Braithwaite, 8 Jur. 875; Curtis vs. Hoyt, 1!) Conn. 154; 
Trent vs. Barber, 7 Conn. 2743; Gunter vs. Astor, 4 J. B. 
Moore, 12; Williams vs. Currie, 1M. & §. 841, Maule J., 
Chewton vs. Holford, 1 Carr. & Kirw. 5387; Pratt vs. Ayler, 
41. & J., 448; Wilkins vs. Gilmore, 2 Hump)hr. 146; Hor- 
ton vs. Morsh, 1 Browne 68; Hunley vs. Berg, 1 Stark. 98; 
Coolidge vs. Choate, 9 Bost. L. R. 205; Clark vs. Newsam, 
1 Exch. 131; and see Braceguidle vs. Oxford, 2 M. & S. 77; 
Cox vs. Dugdale, 12 Price 708. Thus in an action for break- 
ing and entering the plaintiffs house, and beating his children, 
entire damages being assessed, it was alleged in arrest of judg- 
ment, that no special damage was laid for the latter injury.— 
But the court said that though nothing could be recovered in 
the action for the loss of services, because another one might 
be brought for it, yet the beating could be proved to show the 
enormity of the trespass, and an aggravation of damages for the 
principal injury. (Newman vs. Smith, Salk. 642; sce Dix ys. 
Brookes, Strange 61.) In slander or libel evidence of malice 
(in addition to what the law implies,) as the reiteration 
of the words or the use of others, though in themselves actiona- 
tionable, is evidence in aggravation of damages. (Pearson vs. 
Le Maitre 5 M. & G. 700; Wallace vs. Mease, 3 Binn. 550; 


* A dis‘inction is made by Bracton, (p. 155,) between injvric Zeves, and atro« 
ees; the atrocitas or aggravation depending on the amount of the injury, the 
person who suffered it, its publicity, or the place of the wound. This, howe- 
ver, he borrowed, totidem verbis from the civil law, 3 9 Inst. LV. 4; fr. 7, 8. 
D. XLYVII, 10. 
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Keen vs. McLaughlin, 2 8. & R. 469; Kinney vs. Hosea, 3 
Harr. 397. And on the other hand what tends to disprove ma- 
lice in fact may be shewn in mitigation. Gilman vs. Lowell, 8 
Wend. 573; Kennedy ys. Dear 6 Port. 90, Heywood vs. Fos- 
ter, 11 Ohio 88. To place a plea of justification in such case, 
on the record goes to increase the damages. Borlham vs. Lord 
Storton, 3 Dyer 105, pl. 15; Wilson vs. Hulaney, 5 Yerg. 397 ; 
Updegrove vs. Zimmerman, 1 Harris(Penn’a.) 619; Jackson vs. 
Stetson, 15 Mass. 48; Root vs. King, 7 Conn. 613, even though 
it has been simply overruled on demurrer,not withdrawn or dis- 
proved. Alderman vs. French, 1 Pick. 1. And the same rule 
Was ap} 
nt pleaded a justification which he afterwards retracted. 
Warwick vs. Foulkes, 12 M. & W. 507, where Lord Abinger 
remarked, ‘‘ the putting of this plea on the record is under the 


lied in an action for false imprisonment, where the de- 
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circumstances evidence of malice, and a great aggravation of 
the defendants conduct.’’ So in an action against an officer for 
not serving } 
was wilful or 


yrocess, the amount varies according as the negleet 

accidental. Hudsen vs. Wilkins, 7 Greenlf. 118 ; 
Ware vs. Foulke, 24 Maine 183. And that a trespasser imag- 
ined himself acting under legal process will be a mitigation of 
damages. Coolidge vs. Choate, Sup. Ct. Mass. 9 Bost. L. 
Rep. 205. 

It will be found on a closer examination than we can here 
give of tle cases cited, that they are all, either those where 
malice is implied or where it is notof the gist of the action, and 
where, therefore, intention would be irrelevant unless in regard 
to the amount of damages. They will also, in almost every 
case, prove to be such that good or bad motive on the part of a 
defendant could not have affected the quantum of injury sustain- 
ed eyen by a plaintiff’s feelings. It is submitted therefore that 
Prof. Greenleaf is not justified by the authorities in asserting 
that ‘“ whether evidence of intention is admissible to effect the 


1 


amount of damages, will depend on its materiality to the issue.’’* 


* 2 Vvidence 2270. This able writer says, indeed, subsequently, (2 272 
that ‘ ewhere evil intention has manifested itself in acis and circumstances accompany- 
tug the principal transaction, these constitute part of the injury, and may 
be proved if properly alleged.” Ji is difficult, however, to appreciate this dis- 
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The cases cited by him prove no more than that in certain ac- 
tions malice is immaterial to their maintenance; but that is 
nothing to the question. And he is certainly mistaken in as- 
suming that malice must be expressly shown in slander and li- 
bel ‘to entitle the plaintiff toany damages whatsoever.’’* The 
law implies malice from the publication of slanderous libellous 
words, so that the absence of evil intention is no defence. Star- 
kie on Slander, 210; Cooke on Defamation; Haire vs. Wilson 
9 B. & C. 643; Fisher vs. Clement, 10 B. & C., 472; though 
it was decided after considerable discussion in Pearson vs. Le 
Matrie, 5 M. & G. 700, that it might be shewn with a view to 
the damages. 

If, therefore, damages may in some cases be recovered not 
merely in proportion to the injury suffered by the plaintiff, but 
also to the motive or design of the defendant, the conclusive- 
ness of Mr. Metcalf’s argument is gone. For it will be obsery- 
ed in referring to his Essay, that it is founded on a supposed 
general principle, and particularly on those dangerous premises 
—definitions.{ Now these depend for their conclusiveness on 
their perfect universality; one exception admitted, acts as the 
point of a wedge to open the way for others. As then, the rule 
of strict compensation contended for, fails, where malicious 
intention is involved, it remains to be seen whether necessity 
and policy do not require it to bend in some instances to the 
more important object of punishing the defendant. 

Before, however, endeavoring to establish the affirmative of 
this, it will be well to answer a preliminary objection on which 
some stress has been laid, that such an attempt would tend to 
confound the boundaries between civil and criminal law. If the 


tinction. Intention must be always discovered from ‘acts or circumstances,” 
and it does not at all follow that because these are cotemporaneous with the 
principal transaction, they increase the injury. On the other hand malice may 
affect damages when it can not be determined from circumstances accompany- 
ing the wrong; for instance in the difference before referred to between mali- 
cious and unintentional negligence or abuse in the service of process. More- 
over, these acts whence intention is referred need not be alleged in the decla- 
tion unless they amount to substantive causes of action in themselves, but may 
be shewn under the genera] issue. Sampson vs. Coy, 15 Mass. 493; Church- 
ill vs. Watson, 5 Day 140; Meerest vs. Harvey, 5 Taunt. 442. 
* 2 Evidence 3 271. 

$‘‘ Omnis definitio in jure civili periculosa est; parum est enim, ut non sub- 

verti possit,” says the Roman law, Reg. 202 Dig. L. tit. 17. 











b- 











AMERICAN LAW JOURNAL. 67 


[Vindictive Damages. } 


sphere of the latter were clearly defined, and the punishment of 
offences were committed by inflexible rule to its processes, the 
objection would be a very difficult one to be overcome, it must 
be confessed. Fortunately, however, neither of these is true. 

Nothing can be more fluctuating than the province of public 
wrongs. The accident or caprice of legislators, the policy or 
history of a country, its advance in civilization, even its situation 
or its climate, all tend to expand or contract the limits of its 
criminal law. Only those violent acts which tend actually to 
tear down the rude structure of a barbarous nation, are viewed 
by it as crimes, while the better instructed eye of civilized man 
is gradually perceiving that whatever injures any even the low- 
est part of the delicate and complicated organization of society, 
is destructive to the living connection of the whole, In truth, 
there is hardly an offence against individual rights which is not 
directly or remotely at attack upon the bond of law which unites 
society. 


Whatever link we strike, 
Tenth or ten thousandth, breaks the chain alike. 


To determine, therefore, what shall be considered so danger- 
ous to the good of society, as to call down public vengeance, 
either concurrently with, or to the exclusion of compensation to 
the individual actually injured, we must look only to the legis- 
lation and customs of each country, and can expect no abstract 
definition to guide us. There were comparatively few criminal 
prosecutions among the Romans, as among the Saxons; hardly 
the most trivial wrong passes without fine or corporal punish- 
ment in Turkey, India, and China.* The penal law of Eng- 
land penetrates irregularly but completely the whole fabric 
of society and reaches the most every day affairs. Ours issim- 
ple and less extensive. The common law and that of Athens, 
(Boece. 852, 374+) gave, for personal injuries and libels, both 
a public and a private remedy. In the Codes of Spain and 
France, they fall within criminal jurisprudence alone. [Mer- 





* Instit. of Hindu Law, Ch. 8, 22 57, 58, 59, 792, &c. Staunton Penal Code 
China, p. 159, 161, Book III. and 10, passim. 

¢ In this last country besides a civil suit the party injured had the choice of 
three public remedies. Smith Dict. Sub. Verb Dike. 
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lin Jurisp. tit. Injure 4, Ayo y Manuel. So the old German 
law ; see Heineec. sup. Pand, pars VII, § 125. ] 

Nor is it in the objects of penal law alone that this diversity 
exists. Equally uncertain are its modes of enforcement, and 
their line of demarcation from private remedies. It is chiefly 
to the frequency with which a nominally civil proceeding is 

1ade the means of punishing offences against society, that we 
would here call attention. Wherever a pecuniary penalty is 
inflicted, instead of corporal punishment, or the loss of liberty, 
it becomes a question of convenience or policy, whether it shall 
be paid into the treasury of the State, or into the hands of a 
private individual; which of these two modes is adopted is of 
course immaterial to the offender. It will be found that the 
last of them is the one perhaps more frequently adopted in 
practice, probably because it affords eodem intuitu, «a means of 
compensating the private sufferer of the public wrong. 

Almost all crimes, as has been often remarked, are vindica- 
ted in rude nations on this plan. The Teutonic tribes imposed 
a mulct payable to the injured party or his relatives, based upon 
his rank. This weregeld stood them instead of gaol or gibbet.* 
More civilized countries have punished offences against the laws 
of property by joining penalty to compensation and giving both 
to the injured party. In the Mosaic code theft and trespass 
entailed a two-fold restitution from the wrong doer. [Exodus 
ch. 22.] The Athenians had a very general system of fines 
payable to the sufferer. Inthe civil action for stealing goods, for 
instance, the owner could recover double damages if the article 
was restored, ten-fold if it was not. [Bock 371, Smith Dict. 





* This system of penalties has not altogether vanished from modern Europe. 
Introduced into Russia from Franee about the middle of the the n inth ce maa 
it was formally adopted by the laws of Yaroslaf, (called rouskaia pravada or Rus- 
sian Truths,”) a couple of centuries later, and remained in force till it was 
abolished us to more heinous offences in the gradual codification of the laws of 


that country after Peter the Great. In i injuries of a lighter class, however, as 
libels and assault and battery, the composi/ion given to a sufferer, is to thi day 
and by ner: code of Nicholas, fixed at an arbitrary mulct paid to 1 im according 
to his rank: for instance in the case of a nobleman one year’s salary, an eccle- 


siastic sa ile of that of layman ; a citizen the amount of one year’s payment 
to the Treasury; Code Civil de Empire de Russe Paris, 1841, (collection des 
Jois de Foucher Livr. VIil,) Introd. XIV. p. 128. It is curious to observe 
that England by the statute of Victoria, and Pennsylvania by her act of 1851, 
allowing compensation in damages to the widow or representatiycs of one killed 
unlawfully or by negligence, have practically gone back to the Weregeld. 
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sub. verb. Kleptes Dike.] And for breaches of commercial 
law, the actor in a criminal prosecution even, received the pen- 
alty. [Boeck 872.] The Roman law stood very much on the 
same footing. What were considered crimes there, indeed, 
is a matter of much doubt; at any rate it required a legislative 
act to make them the subject of a publicum judicium or indict- 
ment. ut the actiones penales, penal actions, by which dou- 
ble, treble or quadruple damages were given in a private suit to 
the party wronged by a crime, took very much its place.— 
[Smith Dict. erimen; Mackeldey § 483; D. 47, 2, Inst. 
IV.6.] In theft, for example, there were three concurrent 
proceedings, the indictment or publicum judicium ; the action 
condictio furtova, to get back the thing and damages ; and the 
actio jurti, to recover the fine or pana to be paid the owner, 
which was, when the thief was taken in the act, four-fold, and 
when not, double the value of the article. [Mackeldey § 485.] 
The last two of these were judicia privata.* In three of 
four great sources of law in the world, therefore, the punish- 
ment of what may be considered offences against society, is of- 
ten given to private individuals through civil proceedings. Does 
the fourth, and perhaps not the least, whose great characteris- 
tic and glory has always been a preference of practical utility 
to theoretic refinement, and of a perpetual adaptation of its 


* Bracton, writing in the time of Henry III., treats these actions as well 
as those ri Conornm raptorum and ex lege Aquilia, as then in existence in Eng- 
land, (lib. Lil. ch. 8, 4, 12.) The ‘*Mirror of Justices” which assumed its 
present form either in the reign of Edward I. or IL, but which is supposed to 
have beeen composed before the conquest, asserts that the judgment in larceny 
was of ‘* yeniable satisfaction,” amounting in that case to ¢wice the value of 
the goods stolen, and in robbery to four times their value, (ch. 4 sect. 24.) 
No trace, indeed, of any civil actions of theft, as distinct from trespass which 
lies after conviction or acquittal on an indictment, though not before, (Cros- 
by vs. Leng 12 East 469,) or from the old appeal of larceny in which resti- 
tution was part of the judgment, (Bacon’s Abr. tit. Appeal,) is to be found 
in the Regis'rum Brevium; and they must have become obsolete much before 
Fortescue’s time, (Henry VI.,) for he treats their absence in the English 
law as one of its distinguishing characteristics, (De Laud. by Selden, p. 
103.) Before magna charta, however, larceny was not one of the pleas of 
the Crown, but was cognizable in the Sheriff’s tourn, (Beame’s Glanville B. 
Ill, ch. 2; B. XIV. ch. 8, 2 Inst.,) where it is more than probable that 
the Anglo Saxon laws which made it, as other crimes the subject of com- 
pensation or fine still obtained, illustrated by the principles and embodied 
in the forms of the Roman Jurisprudence—which is now generally believed 
to have been of far greater antiquity and influence in England than Coke 
or Blackstone ever imagined. 
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rules to the ever shifting necessities and circumstances of soci- 
ety, over any general systematic plan for all emergencics, differ 
from the others, and become suddenly scientific and discrimin- 
ating in its distinctions ? 

The reverse is the case. The common law notwithstanding 
the anxious solicitude recently shown to preserve inviolable the 
boundaries of its criminal procedure, has inits growth confused 
them far more itself, than vindictive damages can ever do. The 
history of the plea or civil suit of the Kings Bench in England 
in its earlier stages a court of original criminal jurisdiction only, 
shows a gradual adaptation of civil remedies to offences in their 
essence violating the order of society, or in the technical phrase, 
which still points out in a declaration in trespass its common 
origin with an indictment, “against the peace of the King,” 
[Crabbe 215; Bracton 155.] In these suits guare vi et armis, 
as they were styled, the defendant was long liable in addition 
to damages to the injured party, to be imprisoned or pay a fine 
to the King, [2 Inst. 23; 2 Reeves 269, Hist. Eng. Law; 
Blackst. 43 ;*] which brings them under the definition given by 
Lord Coke, of criminal, as distinguished from civil actions, [2 





* ««Tn trespass” says the Mirror, p. 205 of trans., the defendant is to make 
reasonable satisfaction to the plaintiff, and afterwards be adjudged to do open 
penance,” i. e. be subject, as it subsequently appears, tocorporal punishment 
and fine. See also the preface to Rotul. Fin: Turr. Lond. temp. Reg. John: 
printed by Record Commission, p. XVI., &c. An instance of such asuit in the 
7th year of Edward I., amusing as it illustrates the turbulent habits of the ee- 
clesiastics of those days, is the following, to be found in the Albreviatio plaeito- 
rum, (published by order of the House of Commons in 1811,) p. 271, tits. 18, 

‘* William Joye, of Kingston, complains of Simon of the Dead Sea, (de Mor: 
tuo Mari,) Rector of the church of Kingston, and four others, that they beat 
the said William, &c. And that Guido with his own hand and Kirnplus (?) cut 
off the upper lip of the said William, &c. And Guido and Thomas le Clerc, say 
that they are clerks and ought not to answer here. And having been often 
asked if they will answer, they always say that they are clerks and will not an- 
swer without their ordinaries. And because this plaint does not touch life and 
limb, but is of a certain personal trespass, and they will not answer in the 
Court of our Lord, the King, to the plaint, it is considered that the aforesaid 
Guido and Thomas, be convicted of the aforesaid trespass, and satisfy the 
aforesaid Williom Joye of his damages, to wit: each of them £100, and the 
Lord King of the amercement, and be committed to gaol for the trespass, &e.” 
The defendants afterwards compromised the matter, paying a large fine to the 
King. 

At common law moreover, before the introduction of costa, the unsuccessful 
party in debt or detinue was declared by the judgment to be in mercy for his 
false claim or defence,the amount of which amerciament was afterwards assess- 
ed bya jury of enquiry, (Finch, Ley, 189; Gilbert, Hist. Com. Pleas, 216; 
Grieslyes case 8, Rep. 39, 40.) This was different, however, from the fine in 
trespass. 
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Inst. 40.] The appeal of murder, of rape, of mayhem, which 
Lord Holt, in Rex vs. Toler, [1 Ld. Raym. 557] called “a 
noble remedy, and a badge of the rights and liberties of an 
Englishman,’’ once formed a singular example of public wrongs 
vindicated through a private remedy. In this proceeding the 
punishment of death, of branding, or of imprisonment, or the 
fine, as the case might be, was considered as the appellants ez- 
ecution, and therefore could not be remitted by the crown.— 
Biggins case, 5 Rep. 50, in note; Rex vs. Parsons, 2 Salk. 499. 
Vindictive suits of a similar nature were given to private indi- 
viduals by the old statutes against forgery, forcible entry and 
the like; a peculiar instance of which is to be found in the 
Stat. West. 1, c. 20, against trespassers in private parks which 
gave heavy damages (bones et hautes amends,) a fine and three 
years imprisonment against the offender, on which Lord Coke 
remarks, “ both damages and imprisonment concern the plain- 
tiff, ane therefore the King’s pardon cannot dispense with them,” 
(2 Inst. 200.) On the other hand, not unfrequently, subjects 
of civil remedy fall under criminal proceedings, and sometimes 
produce, therefore, a modification of their principles. In lar- 
ceny, for example, restitution of the goods and chattels or their 
value is part of the judgment; and indictments for the non- 
repair or the obstruction of highways, are in reality of so pri- 
yate a nature, that the court will grant them a new trial after 
an acquittal. Rex vs. Inhabitants, &c., 2 East. 235; n., Reg. 
vs. Charley, 12 Jur. 822; Reg. vs. Cricklade, 13 Jur. 33. 

A more complete analogy, however, to punitory verdicts will 
be found in gué tam actions, and in those where double or tre- 
ble damages are given to the injured party. The former in gen- 
eral comprehend those cases where the offence is so purely 
against society at large, that in fault of a public prosecutor it 
becomes necessary to excite private cupidity, by offering a part 
of the fine through a civil proceeding to any one who may choose to 
sue, in order to set the machinery of justice in motion. Under 
this class, too, fall those cases where a statute prohibiting an of- 
fence against the morals of the community, gives a penalty to 
the injured party ; which though apparently criminal, may yet 
be pursued in courts of exclusively civil jurisdiction, Donahue 
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vs. Dougherty, 5 Rawle, 124. The latter, as where double dam- 
ages are given by the statute West. 2, (c. 26,) on writs of as- 
size or in actions against a sheriff, by 29 Eliz., or treble dama- 
gesin waste, or double costs on replevin, and many other cases 
that might be enumerated, are in reality, Mr. Espinasse re- 
marks, so far as they exceed compensation, founded on pe- 
nal statutes, (Espinasse on Pen. Actions, 2.) Very considera- 
hle latitude moreover is given to the jury in fixing the amount 
of punishment in these cases, for not only are they to deter- 
mine what the amount of the single damages would be, but it is 
their duty to double or treble them also, and it is only where 
they manifestly have failed to do so, that the court will inter- 
fere, (Morrison vs. Grove, 1 Browne 8; Quimby vs. Carter, 
20 Maine, 218; Sayer on dam. 244.) 

Enough we believe has now been said to shew that though 
provinces of public and private wrongs are in themselves dis- 
tinct, yet between them lies a debateable land subject to the 
process of either; and that wherever policy or convenience dic- 
tates, offences against society which fall within this region, may 
he vindicated in purely civilremedies. It has been said, how- 
ever, that granting the propriety of such a course where the 
penalty to be imposed is fixed and definite, it 1s too danger- 
ous a prerogative to entrust to a jury, to allow them to punish 
by damages the limits of which are within their power alone.— 
Considerable weight is supposed to attach to this argument, but 
in reality nothing can be more fallacious. Through the mach- 
nery of their verdict a jury has the power of determining wheth- 
er death or imprisonment, according to a varying scale, is to be 
inflicted for homicide. The court in most cases has a vi ry wide 
range in the infliction of punishment; and in misdemeanors may 
not only define new ones, but impose fine and imprisonment at 
their discretion ; yet this is not, considered an infringement on 
the province of the legislature, or in any way dangerous to the 
rights of the citizen. When applied in civil actions, however, 
the objection becomes even less tenable, for in these the court 
has 2 control over the action of the jury, which in criminal pro- 
ceedings it has not, and would check gross partiality or extrav- 
agance. If within these limits danger of injustice is apprehend- 
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ed, the answer is that the risk is the same whether the damages 
given are styled compensatory or vindictive, for the courts, as is 
laid down in a series of cases from Lord Townshend vs. Heynes, 
(2 Mod. 156,) where a jury gave £4009 in slander, in order as 
they said, ‘ that the plaintiff might shew himself noble in re- 
mitting them” to Williams vs. Currie, 1 M. G. & 8. 841, have 
always refused to interfere in tort unless under the strongest 
circumstances, or as Lord Camden expressed it in Huckle ys. 
Money, 2 Wilson 209, in “glaring cases of outrageous dam- 
ages, and which all mankind at first blush must think so.’’ A 
jury cannot be alternately the “bulwark of our liberties,’’ and 
“dangerous instrument of oppression,” as it does the same 
thing under the different names of punishment or compensation. 
The common law certainly did not appreciate this distinction, 
for as has been observed, it entrusted to them the assessment 
of amercements for a false defence as well as the damages to 
the plaintiff. 

As the objection, therefore, to exemplary verdicts, that they 
are essentially criminal in their nature, falls to the ground, we 
may now consider for a moment the reasons which have been 
urged in their support, which will be an easier task as some of 
them have been incidentally offered in the previous part of this 
Essay. 

The principal argument adduced in favor of vindictive dama- 
ges bases itself on the necessity that every community is under 
} 


} 
hie 


1: 
hile 


of affixing some punishment to violations of the law, w 
though partaking more or less of the character of crimes, are 
yet not of importance enough to demand, or too subtle in their 
nature to admit of criminal prosecution. ‘‘ There are offences 
against morals” says Ch. J. Gibson, in M’Bride vs. M’ Laughlin, 
5 Watts 376,’ to which the law has annexed no penalty as 
public wrongs, and which would pass withont reprehension, did 


os 


not the providence of the courts permit the private remedy to 
become an instrument of public correction.” In some cases an 
act in itself, indifferent or harmless, and therefore not suitable 
to be ranked among crimes, yet may become hurtful to society 


from the circumstances surrounding it, so that it would be im- 
© 


possible to say before trial whether an indictment would lie for 
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itor not. How could the line be drawn for instance so accu- 
rately between an ignorant and a malicious abuse of process in 
all cases that the punishment the latter must undoubtedly de- 
serve, can be with certainty inflicted through a criminal pro- 
ceeding ? Again, some chastisement is demanded by the inter- 
ests of the State for those breaches of morality which, lying 
rather in intention, in demeanor, in language than in actions, 
the sanctions of the penal law can never reach. It is the duty 
of society to protect and encourage the sentiment of honor, the 
chief virtue of civilization, the violation of which by insult or 
personal indignity is often felt as a worse injury than any bod- 
ily hurt ; and to substitute thus legal penalties for private re- 
venge. It is the duty of society to fix the standard of female 
chastity at such a rate that even consent shall not give impuni- 
ty to those infringements which lower its value to all. It is 
the duty of society to see that the pursuit of legal rights shall 
not be turned by astuteness or cruelty into an engine of injus- 
tice, that fraud shall not render insecure the foundations of 
credit, and to endeavor in short to elevate the practical working 
of law as near as possible to that ideal standard of justice which 
its deliberate legislation must ever lag so far behind. 

This reasoning applies equally to all conditions of society, 
and to every country, and is what probably lies at the bottom 
of the system of private punishments we have before noticed as 
so universally adopted, without which these offences would re- 
main unreproved. But there is another argument which arises, 
indeed, from the peculiar character of modern civilization, but 
which has for us, for that reason a double force. In our times 
the great increase of wealth and its gradual accumulation in a 
few hands, on the one hand, the extension of the insolvent laws, 
and the reduction of costs on the other, have necessarily intro- 
duced a corresponding change in the effect of judicial proceed- 
ings. Once when costs were heavy and ready moncy scarce, @ 
merely compensatory verdict for a wrong to another, was a se- 
vere punishment in itself, which was aggravated by the chance 
ofalong and severe imprisonment. The plaintiff might indeed then 
have got only satisfaction for the injury he had received, but 
the defendant suffered much more than would cause this. It 

















AMERICAN LAW JOURNAL. 75 


[Vindictive Damages. ] 

was therefore always an unprofitable thing to do injustice. Now, 
however, while the amount of wrong caused by an unlawful act 
remains very much the same, the ease, at least among the rich- 
er classes, with which compensation can be made, and the very 
trifling expense of a law suit, have deprived the latter of that 
incidentally vindictive character it once had, and rendered the 
former a mere question of profit and loss. Bad faith,* reckless- 
ness, or evil passion, if there were no means left but compensa- 
tory actions, could be indulged this side of criminality, checked 
only by the means of the wrong doer. ‘To seduce a man’s wife 
or beat himself, would then have their market value, and the 
only question to an offender as to how often the process should 
be repeated, would be how far he could afford it. Aulus Gelli- 
us, (Noct. A. lib. XX. cap. 1.,) tells an often repeated story, 
which however, is here in point. The laws of the XII. tables 
declared that whoever should do a personal injury to another, 
should pay twenty-five asses, a considerable sum at the time.— 
At a later period, however, when money abounded, this penal- 
ty became so insignificant that one Lucius Veratius used to 
amuse himself by striking those whom he met in the streets in 
the face, and then tendering them the legal amends, from a wal- 
let which a slave carried after him for the purpose. It has been 
a very frequent complaint in England, that the small fines im- 
posed for drunkenness and disorderly conduct, afford no check 
to these indulgences by the rich. It is very obvious, therefore, 
that to allow mere pecuniary satisfaction for wrongs, in the pre- 
sent state of society, would be to put the laws under the control 
of the wealthier classes. What remedy is there then? Make 
these minor offences the subjects of criminal prosecution say the 
other side. 


—_—— 


* It is certainly a question of some importance how far the abolition of im- 
prisonment for debt, has given impunity to bad faith, and thus materially in- 
jured the stability of credit, which is the corner stone of commerce; and 
whether some punishment ought not to be inflicted for all but unavoidable 
breaches of contract. Mr. Justice Rogers, in Bitner vs. Brough, (1 Jones 129) 
deciding that a fraudulent vendor is liable for the loss of a bargain, by the 
purchaser, says, *‘ Justice and good policy require this to be the case, for other- 
wise the advantages would be entirely on the side of a vendor who would be 
often under great temptation to violate his contract where the difference in price 
is such as to excite his eupidity. A party must not be allowed to gain by the 
violation of his agreement. 
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But, besides the objection before suggested, that most of 
these are from their very nature, too evanescent to be seized . 
in the rude grasp of an indictment, the same cause which 
makes them the more dangerous, renders their punishment the 
more difficult. We have, we would here say, no sympathy with 
those invidious attacks on the rich, which, coming as they gen- 
erally do from unprincipled demagogues who envy that impuni- 
ty they profess to condemn, embitter without elevating the 
condition of the poor. On the contrary it is our firm conyic- 
tion that * property,” if it does not tend to create knowledge, 
refinement and virtue, is their surest safeguard; and that a 


strong reverence for its rights is indispensalle to the happiness 
and even to the stability of society. But while deprecating 
vulgar malignancy, we should avoid also the other, though per- 
haps less offensive, extreme, of attributing to wealth a morality 
which needs neither checks nor bounds. We must sometimes 
look at facts in the face. It can not be denied that in this 
conntry mere money often gives to its posscssors a factitious 
and privileged respectability which it is dangerous to invade.— 
Every man of standing in society has friends and relatives who 
would suffer and resent with him the infamy which necessarily 
attaches to public punishment. To subject such a one to impris- 
onment or corporal pain, except for the grosser crimes, would 
inflict on the feelings and character a penalty disproportionate 
to the offence, and then drown it in the sympathy awakened for 
the offender. Practically, therefore, it would be impossible to 
punish the class of injuries before enumerated, by criminal pros- 
ecution; nothing is left but to sacrifice theoretic perfection to 
to policy and convenience, and to punish them through private 
remedies and by exemplary damages, thus as it were making 
what was the cause of impunity the means of chastisement.— 
Nor is this without, as has been said, its advantage. A fuller 
view of the circumstances which aggravate or mitigate can be 
taken, a greater check over the prejudices or impulses of the 
jury than in criminal cases is had, no infamy is incurred, and 
if on the whole it appears that public wrong has not been done 
by the defendant, the plaintiff is still able by the same proceed- 
ing to get full compensation for the private injury sustained by 
himself. 
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We may now sum up the argument thus. There are many 
private offences, which in their nature, or from the constitution 
of modern society, are also public wrongs, for which none or no 
adequate punishment can be provided by the penal code, 
criminal procedure, and which must therefore remain unchas- 
tised unless through the medium of damages in civil actions.— 
Now, the employment of these for this purpose is not open to 
the objections urged—first, because there is no absolute and ir- 
refragable distinction between civil and criminal law—and se- 
cond, because the process of the former is not so exclusively de- 
voted to the recovery of compensation as to interfere with the 
obvious policy which would employ them for punishment also. 

This being the reasoning which we would urge in favor of 
vindictive verdicts, it would properly remain for us to discuss 
the various authorities which are to be found on the subject.— 
But we have already oceupied too much space in the former part 
of this article, and many of the decisions have been commented 
on very fully elsewhere. We have thought it best, therefore, 
merely to subjoin a list of those cases where vindictive or ex- 
emplary damages, punitory verdicts, smart money or whatever 
they may be called, have been either expressly decided to be in 
the power of a jury, or are supported in unmistakeable dicta ; 
first glancing, however, briefly at the positions of the other side. 

It is true, in the first place, that in many cases juries have 
been told to give damages for the injury to a plaintifi’s “ feel- 
ings, ’’* and it is on this theory that some of the cases are en- 
deavored to be explained away. But independently of the ut- 
ter impossibility of fixing any pecuniary standard for mental 
pain; indeed the supposed rule would be practically the same 

thing with vindictive damages, for the jury must always take 
their own feelings as the guage of those of the injured party; 
what becomes then of those instances where the pecuniary cir- 
cumstance of a defendant have been taken into consideration 
to increase or diminish the amount of the verdict, for these 


surely can neither wound the heart nor stain the reputation? 





* The Supreme Court of Maryland have recently gravely decided that evi- 
dence he has a ‘‘wife and several small children” is not admissibie to show 
the amount of this injery. 
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Again, suppose the injured party to have had uncommonly acute 
sensibility, is the former to suffer for this? We have seen that 
the intent or motive of a wrong doer is a controling element in 
the estimation of damages,* but are not the sensations and feel- 
bt ings of the plaintiff exactly the same whether the wrong he has 
suffered was caused by accident or design? Is not the indigna- 
1 tion, for instance, of a man who has been beaten by mistake, as 
vivid, (if not more so as the assault seems at the time the more 
unjustifiable) as if it originated in ill will ? These questions and 
others must be satisfactorily answered, before these convenient 
make-shifts the feelings can be allowed to usurp the place of a 

more tangible and consistent theory. 
Throwing these aside then, any one who examines the arti- 












‘| cles of Judge Metcalf and Mr. Greenleaf, will be astonished to 
) } find how utterly destitute of authority their positions are. We 
} believe that no case has been yet presented where exemplary 


damages were decided to be illegal, for Hitchcock vs. Whitney, 
on which Mr. Greenleaf relies, (2 Evidence 257, in notes,) is 
misreported in 10 Bost. L. R. 189, and will be found in its 
proper place, (4 Denio 461,) to decide exactly the other way, 
and Taylor vs. Carpenter, 10 B. L. R. 188, is placed by Judge 
Woodbury on the ground that it was not a fit case for vindic- 
tive damages. Nor are those decisions which are supposed to be 
indirectly inconsistent with this doctrine many, or clear. Wel- 
don vs. Timbrell, (5 T. R. 860) and Thorley vs. Kelley, (4 
Taunt. 366,) are the chief cases relied on by the writer 
in the Law Journal. The former of these cases decides noth- 
ing but that, as the gist of crim. con. is the loss of services, no 
action can be maintained for adultery after a separation not a 
word being said in the case about the damages; and it would be 
equally conclusive to prove that a husband could only recover 
in such suit the value of his wife as a cook, or house-maid: and 
the remark of Sir James Mansfield, cited from his judgment in 
the Exchequer Chamber, that words may be actionable when 
written, which would not be so if spoken, contains merely his 











*This has been disputed by the writer in the Law Journal on the strength 

of Weaver vs. Ward, and some other cases; but these decide no more than 
ae that want of evil intent is no defence to an action, but this of course bas 
- nothing te do with damages. 
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reasons why he would himself have decided differently had the 
authorities not been too strong for him. It is unnecessary to 
consider other cases referred to, which are in reality no more 
than those where compensation being all that the circumstances 
required compensation was laid down to be the rule. We now 
come, in conclusion, to the authorities in support of exemplary 
damages, which, considering their number and unanimity, it 
will be difficult to evade or overcome. 

It has always been considered, as was remarked before, that 
in actions of tort where there is no extraneous measure of dam- 
ages, the amount recovered was peculiarly within the province 
of the jury; and judges have always interfered with reluctance 
and only in cases of gross oppression, (see the cases in Graham 
on New Trials, ch. XII.) Under these circumstances, as the 
question whether a verdict was intended for punishment or com- 
pensation could not well arise on a motion for a new trial, we 
cannot expect any very definite recognition of the principle in 
the earlier reports. Before the eighteenth century we are ena- 
bled to refer to but two instances: Titus Oates’ case for a libel 
on the then Duke of York, 10 State Trials 141, and Prichard 
vs. Papellon, ib. 370, thrown to the surface in the political 
storms which preceded the Revolution, where Lord Jeffreys dis- 
tinctly authorizes the juries to give damages for the sake of 
public example ; and where it seems to have been acquiesced in 
as a matter of course. Such damages, indeed, must have been 
common for the gross abuse of them, like the corruption of 
juries in crown cases, is enumerated by Sir John Hawles, So- 
licitor General to William III., among the chief causes of the 
dethronement of James. (Remarks on Fitham’s trial in 8 State 
Tr., 426.) After this period, the course of justice flowing noise - 
lessly in its accustomed channels, we have no civil case presery- 
ed us in which we might observe the use of such verdicts till 
the time of the controversy about General Warrants, when they 
were resorted to as a means of checking the illegal conduct of 
the officers of the crown; which the criminal jurisdiction under 
their exclusive control, refused. If any opprobium may be sup- 
posed to have attached to the doctrine of exemplary damage in 
the hands of the “infamous Jeffreys,”’ it was wiped off in their 
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adoption | »y that profound lawyer, enlightened statesman, and 
true patriot, Lord Camden, whose decision in Wilkes ys. We Wood, 
Huckle vs. Money, and other cases, establishing their le ality, 
employed th: m most efficaciously, in the vindication of the lib- 
erty of the subject. Thus fixed as a principle in the action of 
trespass they were further extended by Lord Kenyon to 
that of crim. con., the a arming extens ion of the crime for 
it was the ineffectual remedy requiring a more stringent 
nicans of suppression than mere compensation to the injured 


oe 
. 
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party afforded. keen tl he remarks in Raillic vs. Bryson, 1 Mur- 
ray 307, cited Sec ick 45 note,*] and in the contemporane- 
ous ease of Stier vs. Marquis of basadfort, tx Irel: and, [' vhich 


an eloquent speech of Curran has preserved to us,} we ind Ba- 
ron Smit h treating them as based on undoubted auth rity. We 


need follow their his story no farther. The connexion between 
this country and England being severed at this time, we have 
received and ene a the law as it stood then, and we are for- 
tunately able to present a crowd of cases to prove most incon- 
testibly its universal application with us. As a question of mere 
authority itought to have been considered long at rest; as a 
pues stion of policy or principle, we may feel assured that what 
Kent, } Story, Tilghman and Gibson, have approy ed can be nel- 


ther bad in theory nor dangerous in =. ation. 


We conclude by giving the authorities a gcographical arrange- 
ment. 
EncLANp.—Pritchard vs. Papillon, 10 St. = 870; Wilke 


s. Wood 19 Ib., 1167; Fabrigas vs. Mostyn 20, ib. 175; 
Huckle vs. a 2 Wils. 205; Tullege vs. Wade , 2 Ibid. 19; 
Grey vs. Sir W. Grant, Sayer on Dam. 227; Merest vs. Har- 
vey, 9 Taunt. 442; Doe vs. Filliter, 13 M. & W. 47; Brewer 
vs. Dew, 11 M. & W., 625. 

Unirip Srares.—Amiable Nancy, 3 Wheat. 545; Conard 
vs. Pacif. Ins. Co., 6 Peters 272; Tracy vs. Swartwout, 10 
Pet. 81; Walker vs. Smith, 1 W. C. C. R. 152; Elwell vs. 
Mastin, Ware 53; “a vs. Coffin, 1 Story 1; Bost. Man. 
Co. vs. Fishe, 2 Mas. 120. 

New Hampsnirne.—t — vs. Tarbox, 2 N. H. 135 ; Si 
borne vs. Neelson, 4 ib. 601; Whipple vs. W: eg 10 ib. 1 
ConnecticuT.—Chure abd vs. Watson 5 Day, 144; Lins! 
vs. Bushnell, 15 Conn. 225; Huntley vs. Brown, Ib. 207; 


* Lord Erskine asserts, indeed, in his famous speech in Markham vs. Paw- 
eett, (4 speeches by Brougham, 281,) that Lord Kenyon had been misrepre- 
sented; but an advocate with so immense a practice would not have been 
anxious for the establishment of a principle which might be turned against 
him as a sword the next day, and a cursory examination of the newspaper re- 
ports of trials at the time has led us to believe that he was in error, and that 


the comimou opinion is correct. 
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Treat vs. Barber, 7 Conn. 274; Curbiss vs. Hoyt, 19 Conn. 
154. 

New York.—Fillatson vs. Cheetham 3 John. 56; Woert vs. 
Jenkins, 14 John. 352; Tifft vs. Culver, 3 Hill, 180; Brig- 
see vs. Maybee, 21 Wend. 144; Cook vs. Ellis, 6 Hill, 465; 
Hitchcock vs. Whitney, 4 Den. 461; Ingersoll vs. Jones, 5 
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2W. & S. 22; Bolton vs. Colder, 1 Watts, 363; Rapp vs. 
Palmer, 3 Id. 179; The Schooner Reeside, 2 Sump. 560. 

Gerhard and Henry, Contra. 

Opinion per Kane, J., July 25, 1851.-—This is the case of 
a libel by the consignee of goods for a failure to deliver them 
according to contract. 

Schleicher & Co., manufacturers at ————, sent certain 
goods to Bremen, to be there shipped by Bachman, a forward- 
ing merchant, to the libellant, Wiener, at Philadelphia. The 
city of Bremen is not accessible to large vessels, and it is the 
practice, in consequence, to transport goods that are intended 
for exportation, by lighters to Bremen-haven, some miles lower 
down the Weser, where they are received on ship board. 

The bill of lading is signed when the goods are delivered to 
the lighterman ; and as it is known with certainty beforehand 
whether the ship will be able to carry all the goods that come 
down for her to Bremen-haven, the custom is said to prevail of 
giving the master a memorandum of defeasance called a “ Re- 
vers,’ by which the bill of lading is declared to be null as to 
the part of the cargo not actually taken on board. Bachman 
sent down the goods by a lighter, taking from the master of the 
** Rafael Arroyo”’ a clean bill of lading, in which Wiener was 
named as consignee, and executing at the same time the custo- 
mary “Revers.”’ The goods, however, were either not receiv- 
ed on board the vessel in consequence of her being already full, 
or they were landed again after she had proceeded some miles, 
in consequenee of her being obliged to return to have her cargo 
restowed. The bill of lading came to the libellant by the ves- 
sel, with a letter of advice from Bachman, which however made 
no mention of the “ Revers;” but the goods of course were not 
delivered in Philadelphia according to the terms of the bill._— 
They arrived in another ship some weeks afterwards, and while 
this suit was pending. 

So far as third persons are concerned, the master and his 
vessel are bound absolutely by the terms of the bill of lading. 
No agreement or understanding between the parties to the ship- 
ment can vary or effect this liability. Stille vs. Traverse, 3 W. 
C. C. R. 43. The asserted usage of the port of Bremen, may 
interpret and define the reciprocal engagements of the shipper 
and the carrier, for the bargain between them must be under- 
stood as made with reference to it. But as to the rest of the 
world, the bill of lading is a negotiable instrument known as 
such to the law merchant every where and the obligations which 
it imports appear upon its face. 

The real question in this case is whether the libellant had a 
property in the goods before their arrival and delivery to him ; 
for if he is merely the representative of the shipper, his rights 
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may perhaps be restricted by a reference to the Bremen usage. 

In general, it is true that as against the shipper a factor con- 
signee has not such a property until the goods are actually in 
his possession, even though he be also a creditor; unless there 
has been some act of appropriation to his use by the shipper, 
something to indicate that the shipment was intended for the 
protection at least of the factor. Kinlock vs. Craig, 3 D. & E. 
122, 787; Walter vs. Ross, 2 W. C. C. R. 287. 

But as between the carrier and the consignee the law is dif- 
ferent. The factor consignee acquires by the execution and 
delivery of the bill of lading a qualified or contingent interest 
which it is not in the power of the carrier nor except under cer- 
tain circumstances of the shipper, also to divest or question.— 
See Anderson vs. Clarke, 2 Bing. 20. The right of the con- 
signee to sue in assumpsit or in trover at his election as- 
sumes this. 

Now the fact is not disputed that the libellant was at the 
time of shipping, and has since continued to be, in advance to 
the shippers; and there is nothing from which we can infer 
that the shipment was not intended to secure him for his cur- 
rent advances. 

The shipper does not stand in his way. The decree there- 
fore must be for the libellant for costs ; the goods having since 
been delivered to him. 

P. C., decree accordingly. 


The Law of Treason. 


On the 29th September, 1851, in the U. 8. District Court 
for the Eastern District of Pennsylvania, Judge Kane deliver- 
ed the following charge to the jury on the Law of Treason :— 


Gentlemen of the Grand Jury :—It has been represented to 
me, that since we met last, circumstances have occurred in one 
of the neighboring counties of our District, which should call 
for your prompt scrutiny, and perhaps for the energetic action 
of the Court. 

It is said that a citizen of the State of Maryland, who had 
come into Pennsylvania to reclaim a fugitive from labor, was 
forcibly obstructed in the attempt by a body of armed men— 
assaulted, beaten and murdered:—that some members of his 
family, who had accompanied him in the pursuit, were at the 
same time, and by the same party, maltreated and grievously 
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wounded: and that an officer of justice, constituted under the 
authority of this court, who sought to arrest the fugitive, was 
impeded and repelled by menaces and violence, while proclaim- 
ing his character and exhibiting his warrant. It is said too, 
that the time and manner of these outrages, their asserted ob- 
ject, the denunciations by which they were preceded, and the 
simultaneous action of most of the guilty parties, evinced a com- 
bined purpose forcibly to resist and make nugatory a constitu- 
tional provision, and the statutes enacted in pursuance of it :— 
and it is added, in confirmation of this, that for some months 
back, gatherings of people, strangers as well as citizens, have 
been held from time to time in the vicinity of the place of the 
recent outbreak, at which exhortations were made and pledges 
interchanged to hold the law for the recovery of fugitive slaves 
as of no validity, and to defy its execution. 

Such are some of the representations that have been made in 
my hearing, and in regard to which it has become your duty, as 
the Grand Inquest of the district, to make legal inquiry. Per- 
sonally, I know nothing of the facts, or the evidence relating to 
them. Asa member of the court, before which the accused 
persons may hereafter be arraigned and tried, I have sought to 
keep my mind altogether free from any impressions of their guilt 
or innocence, and even from an extra judicial knowledge of the 
circumstances which must determine the legal character of the 
offence that has been perpetrated. It is due to the great inter- 
ests of public justice, no less than to the parties implicated ina 
criminal charge, that their cause shall be in nowise and in no 
degree prejudiced. And in referring, therefore, to the repre- 
sentations which have been made to me, I have no other object 
than to point you to the reasons for my addressing you at this 
advanced period of our sessions, and to enable you to apply 
with more facility and certainty the principles and rules of law 
which I shall proceed to lay before you. 

If the circumstances to which I have adverted have in fact 
taken place, they involve the highest crime known to our laws. 
Treason against the United States is defined by the constita- 
ton, Art. 3, sect. 3, cl. 1, to consist in “levying war against 
them, or in adhering to their enemies, giving them aid and com- 
fort.”” This definition is borrowed from the ancient law of Eng- 
land, Stat. 25, Edw. 3, stat. 5, chap. 2, and its terms must be 
understood of course in the sense which they bore in that law, 
and which obtained here when the constitution was adopted. 
The expression “levying war,” so regarded, embraces not 
merely the act of formal or declared war, but any combination 
forcibly to prevent or oppose the execution or enforcement of 
@ provision of the constitution or of a public statute, if accom- 
panied or followed by an act of forcible opposition in pursuance 
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of such combination. This in substance has been the interpre- 
tation given to these words by the English judges, and it has 
been uniformly and fully recognized and adopted in the courts 
of the United States. (See Foster, Hale and Hawkins, and the 
opinions of Iredell, Patterson, Chase, Marshall, and Washing- 
ton, J. J., of the Supreme Court, and of Peters, D. J., in U.S. 
vs. Vigol, U. S. Mitchell, U. 8. vs. Fries, U. 8. vs. Bollman 
and Swartwout, and U. §. vs. Burr.) 

The definition, as you will observe, includes two particulars, 
both of them indispensable elements of the offence. There 
must have been a combination or conspiring together to oppose 
the law by force, and some actual force must have been exerted 
or the crime of treason is not consummated. 

The highest, or at least the direct proof of the combining 
may be found in the declared purposes of the individual party 
before the actual outbreak; or it may be derived from the pro- 
ceedings of meetings, in which he took part openly, or which he 
either prompted, or made effective by his countenance or sanc- 
tion,—commending, counselling and instigating forcible resist- 
ance to the law. I speak, of course, of a conspiring to resist 
a law, not the more limited purpose to violate it, or to prevent 
its application and enforcement in a particular case. or against 
@ particular individual. The combination must be directed 
against the law itself. 

But such direct proof of this element of the offence is not 
legally necessary to establish its existence. The concert of pur- 
pose may be deducedfrom the concerted action itself, or it 
may be inferred from facts occurring at the time, or afterwards 
as well as before. 

Besides this, there must be some act of violence, as the re- 
sult or consequence of the combining. But here again, it isnot 
necessary to prove that the individual accused was a direct per- 
sonal actor in the violence. If he was present, directing, aid- 
ing, abetting, counselling, or countenancing it, he is in law 
guilty of the forcible act. Nor is even his personal presence 
indispensable. Though he be absent at the time of its actual 
perpetration, yet if he directed the act, devised or knowingly 
furnished the means for carrying it into effect, instigated others 
to perform it, he shares their guilt. In treason there are no ac- 
cessories. 

There has been, I fear, an erroneous impression on this sub- 
ject among a portion of our people. If it has been thought 
safe to counsel and instigate others to acts of forcible oppugnation 
to the provisions of a statute—to inflame the minds of the ig- 
norant by appeals to passion, and denunciations of the law as 
oppressive, unjust, revolting to the conscience, and not binding 
on the actions of men—to represent the constitution of the land 
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as a compact of iniquity, which it were meritorious to violate or 
subvert—the mistake has been a grievous one: and they who 
have fallen into it may rejoice, if peradventure their appeals 
and their counsels have been hitherto without effect. The su- 
premacy of the constitution, in all its provisions, is at the very 
basis of our existence as a nation. He, whose conscience, or 
whose theories of political or individual right, forbid him to 
support and maintain it in its fullest integrity, may relieve him- 
self from the duties of citizenship, by divesting himself of its 
rights. But while he remains within our borders, he is to re- 
member, that successfully to instigate treason is to commit it. 

I shall not be supposed to imply in these remarks, that I have 
doubts of the law-abiding character of our people. No one can 
know them well, without the most entire reliance on their fidel- 
ity to the constitution. Some of them may differ from the mass 
as to the rightfulness or the wisdom of this or the other provi- 
sion that is found in the federal compact; they may be divided 
in sentiment as to the policy of a particular statute or of some 
provision in a statute; but it is their honest purpose to stand 
by the engagements, all the engagements, which bind them to 
their brethren of the other States. They have but one country; 
they recognise no law of higher social obligation than its consti- 
tution, and the laws made in pursuance of it; they recognize no 
higher appeal than to the tribunals it has appointed ; they cher- 
ish no patriotism that looks beyond the union of the States. 

That there are men here, as elsewhere, whom a misguided 
zeal impels to violations of law,—that there are others who are 
controlled by false sympathies, and some who yield too readily 
and too fully to sympathies not always false, or if false yet par- 
donable, and become criminal by yielding,—that we have, not 
only in our jails and almhouses, but segregated here and there 
in detached portions of the State, ignorant men, many of them 
without political rights, degraded in social position, and instine- 
tive of revolt,—all this is true. It is proved by the daily re- 
cord of our police courts, and by the ineffective labors of those 
good men among us, who seek to detach want from temptation, 
passion from violence, and ignorance from crime. But it should 
not be supposed that any of these represent the sentiment of 
Pennsylvania, and it would be to wrong our people sorely, to 
include them in the same category of personal, social, or politi- 
cal morals. 

It is declared in the article of the constitution which I have 
already cited, that “no person shall be convicted of treason, 
unless on the testimony of two witnesses to the same overt act, 
or on confession in open court.” This and the corresponding 
language in the act of Congress of the 30th of April, 1790, 
seem to refer to the proofs on the trial, and not to the prelimi- 
nary hearing before the committing magistrate, or the proceed- 
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ings before the Grand Inquest. There can be no conviction 
until after arraignment on bill found. The previous action in 
the case is not a trial, and cannot convict, whatever be the evi- 
dence or the number of witnesses. I understand this to have 
been the opinion entertained by Chief Justice Marshall, 1 Burr’s 
Trial, 196; and though it differs from that expressed by Judge 
Iredell on the indictment of Fries, 1 Whart. Am. St. Tr. 490. 
I feel authorized to recommend it to you, as within the terms of 
the constitution, and involving no injustice to the accused. 

I have only to add, that treason against the United States 
may be committed by any one resident or sojourning within its 
territory and under the protection of its laws, whether he be a 
citizen or an alien. Fost C. L. 183, 5—1 Hale 59, 60, 62, 1 
Hawk. ch. 17, §5, Kel. 38. 

Besides the crime of treason, which I have thus noticed, there 
are offences of minor grades, against the constitution and the 
State, some or other of which may be apparently established 
by the evidence that will come before you. ‘These are em- 
braced in the acts of Congress, of the 30th September, 1790, 
ch. 9, sect. 22, on the subject of obstructing or resisting the 
service of legal process—the act of the 2nd of March, 1831, 
ch. 99, sect. 2, which secures the jurors, witnesses, and officers 
of our courts in the fearless, free, and impartial administration 
of their respective functions—and the act of the 18th of Sep- 
tember, 1850, ch. 60, which relates more particularly to the 
rescue or attempted rescue of a fugitive from labor. These acts 
were made the subject of a charge to the Grand Jury of this 
court in November last, of which I shall direct a copy to be laid 
before you; and I do not deem it necessary to repeat their 
provisions at this time. 

Gentlemen of the Grand Jury :—You are about to enter up- 
ona most grave and momentous duty. You willbe careful, in 
performing it, not to permit your indignation against crime, or 
your just appreciation of its perilous consequences, to influence 
your judgment of the guilt of those who may be charged be- 
fore you with its commission. But you will be careful, also, 
that no misguided charity shall persuade you to withhold the 
guilty from the retributions of justice. You will inquire wheth- 
er an offence has been committed, what was its legal character, 
and who were the offenders: and this done, and this only, you 
will make your presentments according to the evidence and 
the law. 

Your inquiries will not not be restricted to the conduct of 
people belonging to our own State ? If in the progress of them 
you shall find that men have been among us, who, under what- 
ever mask of consolence or of peace, have labored to incite 
others to treasonable violence, and who, after arranging the el- 
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ements of the mischief, have withdrawn themselves to await the 
explosion they had oontrived: you will feel yourselves bound to 
present the fact to the court; and however distant may be the 
place in which the offenders may have sought refuge, we give 
you the pledge of the law, that its far reaching energies shall 
be exerted to bring them up for trial—if guilty, to punishment. 
The offence of treason is not triable in this court. But, by 
an act of Congress passed on the 8th of August, 1846, ch. 98, 
it is made lawful for the Grand Jury, empannelled and sworn, 
in the District Court, to take cognizance of all indictments for 
crimes against the United States, within the jurisdiction of 
either of the Federal Courts of the District. There being no 
Grand Jury in attendance at this time in the Circuit Court to 
pass upon the accusations I have referred to in the first in- 
stance, it has fallen to my lot to assume the responsible office 
of expounding to you the law in regard to them. I have the 
satisfaction of knowing, that if the views I have expressed are 
in any respect erroneous, they must undergo the revision of my 
learned brother of the Supreme Court who presides in this Cir- 
cuit, before they can operate to the serious prejudice of any 
one; and that if they are doubtful even, provision exists for 
their re-examination in the highest tribunal of the country. 


Circuit Court of the United States. 


EASTERN District OF PENNSYLVANIA, JULY, 1851. 
THE UNITED STATES v. GEORGE WEISE. 


1. How far a State has power to tax the forts, navy-yards, custom-houses, or 
other property of the United States used for the necessary purposes and op- 
erations of government—gquere ? 

2. But granting such power or right to the State, it cannot be enforced by le- 
vying and seizing the personal property of the United States, or that of their 
officers and servants. 

. The Pennsylvania statute of 29 April, 1844, does not authorize the assess- 
ment of taxes upon the property of the United States within her limits. 

4. Rules for the construction of statutes stated. 


co 


This was a bill for an injunction. The facts in the case suf- 
ficiently appear from the opinion of the court, which was deliv- 
ered by Mr. Justice GRIER. 

The United States have filed a bill for an injunction against 
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George Weise, the respondent, a collector of taxes in Cumber- 
land county, who has seized upon the property of the Govern- 
ernment and her officers, intending to sell it for the purpose of 
levying certain taxes assessed against “the United States’ gar- 
rison”’ or barracks near the town of Carlisle. 

As the parties prefer that the complainants should have their 
remedy, (if entitled to any,) in this form of action, rather than 
by action of trespass, no question has been made as to its pro- 
priety. 

There are no facts in dispute in the case, and it has there- 
fore been submitted on the bill and answer. The respondent 
presented the following assessment or bill of taxes to the officers 
of the garrison : 


“ United States’ Garrison Tax. 


“ County Tax, - - $62 00 
“ State Tax, - - - 93 00 
“ Total, - - $155 00 


* Carlisle, June 13, 1851.” 

On the refusal of payment the respondent proceeded to levy 
and seize upon certain property of the Government and the 
military officers then occupying the garrison or barracks. 

The three following questions have been propounded by the 
learned counsel, as properly raised by the case before us: 

I. Has the State power to tax the forts, navy-yards, custom 
house, mint, garrisons, or other property of the United States, 
used for the necessary purposes and operations of Government ? 

II. Granting the State has such power or right, can it be 
enforced by levying and seizing the personal property of the 
United States and their officers and servants ? 

III. Has the State of Pennsylvania authorized the assess- 
ment of taxes on such property ? 

I. The first question here proposed has been the subject of 
much discussion of late. It has been twice argued before the 
Supreme Court of the United States, but remains undecided ; 
and, as the present case can be decided without expressing my 
opinion upon this point, I prefer to remain uncommitted by any 
public expression of it, till it shall again be brought before the 
Supreme Court and fully argued. 

It has been more than once decided “that State Govern- 
ments have no right to tax any of the constitutional means em- 
ployed by the Government of the Union to execute its consti- 
tutional powers.” McCulloch vs. Maryland, 4 Wheaton, 316 ; 
Weston vs. The City Council of Charleston, 2 Peters, 449. 
That the mint, navy-yards, arsenals, &c., are “means or in- 
struments” of this description cannot be denied. It follows ne- 
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cessarily, that a tax imposed upon these instruments or means, 
as such, by a State, would be illegal. But it is contended that, 
ilthough a State cannot tax a “mint or navy-yard” of the 
United States, eo nomine, yet that, where the jurisdiction over 
the Zand on which they are erected has not been ceded, it still 
remains subject to all the duties and burdens to which it is lia- 
ble in the hands of individuals or private corporations. But, 
however this may be, it does not follow, as a necessary conse- 
juence, that where a State has legally imposed a tax on lands 
used for forts, &c., that the payment of such tax may be enfore- 
ed by distress or seizure of the personal property of the United 
States’ Government or its officers. 

II. “ The Government of the Union is emphatically and truly 
a Government of the people. In form and in substance it em- 
anates from them. Its powers are granted by them, and are 
to be executed directly on them and for their benefit;’’ “and 
this Government, though limited in its powers, is supreme with- 
in its sphere of action.”’ If the several powers intrusted to 
and exercised by the United States’ and State Governments 
were executed by one sovereign or government, it would be an 
absurdity to tax the public property, or means used to execute 
one of its powers or functions to support another. What would 
be gained by taxing a mint or fortification, built and sustained 
by pub lic taxes, in order to build a court-house or other public 
building or institution erected and sustained by the same 
means! Is it more reasonable that such a conflict of taxation 
should exist where the people have distributed these sovereign 
powers to two distinct Governments ? But suppose it to exist, 
could it be tolerated, that either of these sovereigns, to whom 
these powers were intrusted, should treat the other as a mere 
private corporation? That one should seize, distrain, or levy on 
the public property in possession and used by the other? That 
the United States should tax the State House at Harrisburg, 
and seize the furniture if it were in use by the Legislature of 
Pennsylvania ? Or that a county or township tax-collector should 
Jevy on the cannon in a fort, the bullion in a mint, or the sol- 
dier’s horse and arms? What an absurd conflict would thus be 
exhibited, where one arm of power, exercised for the benefit of 
the people, should thus be employed to paralyze another! 

Whatever, therefore, may be the power and right of a State 
to tax all land within her territory, and make it contribute to 
the burdens of the State, it cannot enforce the payment of them 
from the United States, by seizing the personal property, or 
means used by the General Government, in performance of the 
duties, and in execution of the powers intrusted to it. To the 
extent of the powers granted, the United States are sovereign, 
and cannot be treated by the States as a mere corporation, a 
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citizen or a stranger, and subjected to distress and execution 
for claims, real or pretended, by every county and township 
officer. If the State of Pennsylvania has any just demands 
against the Government of the United States, for the use of 
her soil, récourse may be had to Congress, to whom an appeal 
for justice can always be successfully made, especially when the 
appellant is a State of the Union. There is no necessity for 
this humiliating spectacle of petty officers of a State, distrain- 
ing or levying on the public property of the General Govern- 
ment, and treating it as a petty corporation, or an insolvent or 
absconding debtor. 

For this reason alone, the court would feel justified in decree- 
ing the injunction in this case to be made perpetual; but we 
deem it proper to vindicate the State of Pennsylvania from the 
charge of having authorized any of her officers to assume the 
power which the respondent claims a right to execute. 

Ill. The fact that the Legislature of Pennsylvania ever in- 
tended to authorize the taxation of the few acres of ground oc- 
cupied and used by the Government of the United States for 
mint, custom-house, navy-yard, arsenal, and barracks, has here- 
tofore been assumed, but, to my mind, has not been satisfacto- 
rily proved. It is true, it will not suffice for me to say that I 
do not believe (as I do not) that such an intention ever entered 
into the mind of any member of the Legislatures who enacted 
these tax laws. ‘The intention of the law maker is to be dis- 
covered only from the face of the statute, and by a fair and lib- 
eral construction of its terms. 

The act of 15th of April, 1834, for laying county rates and 
levies, and that of 29th of April, 1844, which makes provision 
for a State tax, do not differ very materially in their enumera- 
tion of the subjects of taxation. But, as the latteris evidently 
intended to be the most stringent and comprehensive, it will be 
sufficient if we can show that it does not, on a proper construc- 
tion of its language, necessarily include lands used by the Uni- 
ted States for the public benefit, as a means of executing the 
powers intrusted to them by the people. 

The terms of this act are: ‘all real estate, to wit, houses, 
lands, lots of ground and ground rents, mills, manufactories of 
all kinds, furnaces, forges, bloomeries, distilleries, sugar-houses, 
malt-houses, breweries, tan-yards, fisheries, and ferries, wharves, 
and all other real estate not exempt by law from taxation.” 

Now, it cannot be denied that the mint, the navy-yard, gar- 
rison, &e., are “real estate,” and that the word Jand, in its 
widest legal acceptation, might include them. But I need not 
cite cases to show the injustice and absurdity that would often 
arise from construing every word of a statute in its absolute or 
largest sensc; or that the preamble, the subject-matter, the ob- 
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ject, aim, policy, and spirit of the whole act should be sought 
for, and the letter of any particular section or sentence made 
subservient to them. 

It is among the earliest rules of construction, that ‘when 
statutes are made, there are some things which are exempted 
or fore-prized out of the provisions thereof, though not express- 
ly mentioned.”’ Plowd. 13, b. 

When general terms are used, and the statute enumerates 
the particulars under a videlicet, it shows the intention of the 
legislator to limit the comprehensiveness of the general phrase- 
ology to the particulars enumerated, and those cjusdem generis. 
Thus we find that the whole purview, policy, and aim of this 
act is to raise a revenue from private property ; no mode is 
pointed out whereby a tax can be collected from public squares, 
court-houses, poor-houses, forts, arsenals, kc. The terms, “all 
other real estate,” should therefore be construed to mean all 
other real estate ejusdem generis of that enumerated. I need 
not repeat the enumeration, to show that every article in it is 
private property. The property referred to as exempted by 
law, are graye-yards, churches, charitable and literary corpo- 
rations, all private property. Things in the service of the peo- 
ple or public are never specially mentioned or excepted in any 
act imposing taxes, because the absurdity of such an applica- 
tion of their terms could never be anticipated. Can the asses- 
sor of Dauphin courty demand a county, poor, or road tax on 
the public buildings at Harrisburg? Have the public squares 
in Philadelphia ever been taxed for State, city, or county pur- 
poses? Do the county jails and court-houses pay taxes for the 
support of the boroughs within which they are situated? Yet 
these are all included in the comprehensive term, “real es- 
tate ;”’ but ‘they are exempted or fore-prized from the provi- 
sions of the statute, by the law of reason,’’ and because it would 
be absurd to suppose that an act to raise revenue from private 
property for public purposes, should be construed to embrace 
property already dedicated to public use, or purchased or paid 
for by public money. 

The cases of Piper vs. Singer, 4 Serg. & R. 354, and Schuyl- 
kill Bridge vs. Frailey, 13 ib. 424, are authorities to show that 
these general terms in the tax laws refer only to private prop- 
erty—things enumerated—“ et alia similia ;” and that court- 
houses and bridges are not subjects of taxation, though not spe- 
cially exempted. 

The people of Pennsylvania are also citizens of the United 
States. The Government of the States is no alien here; it 
cannot be ignored or treated as a mere corporation. The mint, 
the navy-yard, &c., are means to advance the prosperity and 
defend the property and persons of the people of Pennsylvania, 
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and may truly be called public property. State laws, laying 
taxes on private property for public uses, should not, from mere 
general or vague phraseology, be construed to include the prop- 
erty of the United States. A State ought not tobe presumed 
to intend the exercise of a doubtful right, unless such intention 
is plainly set forth. When an officer claims a right under State 
authority, to seize the horses and arms of her officers and sol- 
diers, (as in this case,) he should be sure that he has the au- 
thority of the State for so doing. 

I am pleased to find that the Legislature of Pennsylvania has 
not enumerated either the mint, navy-yard, arsenal, forts, or 
any other property held for the public benefit of the United 
States, and has therefore not intimated an intention to author- 
ize her officers to interfere with the General Government, in 
the exercise of its constitutional powers. If it is the will of the 
people of Pennsylvania to insist upon the still doubtful right of 
taxing the few acres of land used by the General Government, 
for the public benefit, it will be easy for their Legislature to 
express such intention in plain language, which cannot be mis- 
understood. And when the question of power is fairly raised, 
it will have to be decided. In the mean time, county, city and 
township assessors and collectors should refrain from making 
demands which they have no clear right to make, and certainly 
none to enforce, in the manner attempted by the respondent in 
this case. 

The people of Pennsylvania feel that the location of the mint, 
navy-yards, &c., within their territory, is a benefit, and not a 
burden. A power to tax is a power to destroy. For all that 
can be gained by the exercise of this power, it will hardly be 
worth while to contest the right, or insist on a demand which 
implies a power, if not a wish, to expel these institutions from 
her borders. Let the injunction be made perpetual. 


Miscellaneous. 


Suicide of Mr. George Spence, Author of the Equitable 
Jurisdiction of the Court of Chancery.—We learn from late 
London papers that this gentleman, whose work is so well known 
in the United States, committed suicide on the 12th of Decem- 
ber last. On the 14th, Mr. Wakely, M. P., coroner for Mid- 
dlesex, and a jury of highly respectable inhabitants of Pading- 
ton, assembled at No. 42 Hyde Park square, for the purpose of 
inquiring into the circumstances attending the death of that 
gentleman. The deceased, who was 63 years of age, had been 
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in a desponding, low state of mind for some time past. Dr. F. 
W. Mackenzie said, shortly after two o’clock on the previous 
Tuesday morning, he found the unfortunate gentleman in a state 
of collapse, with wounds of an incised character on both sides 
of the neck, on the thigh, and on both wrists. The chief hem- 
orrhage was from the wounds in the neck. The deceased was 
rational and collected when witness saw him. He said he had 
been in a very desponding state previously, and had inflicted 
the wounds upon himself while in a fit of despondency. He 
added that it was useless to adopt any means to save him, as he 
felt his life could not be preserved. Witness did all that was 
necessary, and remained with the deceased until Mr. Squibb ar- 
rived. Mr. George James Squibb, surgeon, said he saw the 
deceased between three and four o’clock on Tuesday morning. 
Ile was then in a state of extreme depression, arising from ex- 
cessive hemorrhage. On seeing witness, the deceased s said, 
“You see what a dreadful thing I have done. Iam pleased I 
have been punished in this world, and I hope I shall escape 
hereafter.” The deceased never rallied, and died on Thursday 
from exhaustion and loss of blood. The jury returned a verdict 
to the following effect :—‘* That the death of the said George 
Spence was caused by exhaustion arising from loss of blood, by 
and from certain wounds in his neck and divers parts of his 
body ; and that the said wounds were inflicted by himself while 
in an unsound state of mind.” The deceased was very much 
respected atthe bar and in his private circle. He has left two sons. 

This eminent and indefatigable member of the Chancery Bar 
was the son of Mr. Spence, a dentist of high repute in London. 
He was born in 1786, and was educated at a Scotch University ; 
after graduating there, he became a pupil of the late distingish- 
ed lawyer, Mr. John Bell. He was called to the bar by the 
Honorable Society of the Inner Temple on the 28th of June, 
1811, and he soon attained considerable practice in the convey- 
ancing and equity department of the profession. Although not 
possessed of eloquence, or an impressive delivery, Mr. Spence 
had that pains-taking industry and unostentatious sound sense 
which go far to form a sterling lawyer and a useful advocate. 
In 1834, Mr. Spence was made a Queen’s counsel, anda Bench- 
er of his inn, A few years ago he was appointed by the Hon- 
orable Society of Lincoln’s Inn their lecturer on Equity Juris- 
prudence. As a writer upon law, Mr. Spence had a high and 
deserved reputation. His work on “The Equitable Jurisdistion 
of the Court of Chancery,” is founded partly on Maddock’s 
‘Treatise on the Principles and Practice of the High Court of 
Chancery ;” yet it is, in many important particulars, essentially 
an original work. This able production, the second volume of 
which appeared in 1849, has been generally commended and 
esteemed. 
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Trish Evidence. —At an assize in Limerick, a boy was brought 
forward as a witness for the prosecution in a case of murder.— 
He appeared as young and so ignorant, that the judge (Solicitor 
General Bushe) thought it necessary to examine him as to his 
qualifications for a witness, when the following dialogue took 
place : 

Q. Do you know, my lad, the nature of an oath? 

A. An oath! no. 

(%. Do you mean tosay that you do not know what an oath is ‘ 

A. Yes. 

Q. Do youknow anything of the consequence of telling a lie ? 

A. No. 

@. Not What religion are you of? 

A. A Catholic. 

4 (war Acs ” 

@. Do you ever go to mass! 

A: No. 

(. Did you never see a priest ? 

A. Yea. 

(. Did he never speak to you! 

A. O yes. 

(@. What did he say to you’ 

A. I met him on the mountain one day, and he bid me hold 
his horse, and be to me. 

Judge. Go down; you are not fit to be sworn. 





NEW PUBLICATIONS. 


Epwarps’ Caancery Rerorts.—The 4th volume of Reports of Chancery cases 
decided in the First Circuit of the State of New York, by the Hon. Wm. F. 
McCown, Vice Chancellor, by Charles Edwards, Counsellor at Law, has just 
appeared. It is published by the old and well established houses of Banks 
Gould & Co., New York: and Gould, Banks & Co, Albany. 


On the 20th Sept., 1846, Vice Chancellor McCown, reached an age which 


according to the then constitution of that State, terminated his judicial term. 
But under the new constitution he was elected a Jastice of the Supreme Court. 
The decisions of the Vice Chancellor in the volume before us commence in 183%, 
and terminate in 1848. But decisions made in 1848 and 1880, by the Supreme 
Court of New York, sittiug in equity, are appended. The volume contains 
nearly 800 pages. The work is well executed and many of the decisions are 


highly interesting. 
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Digests oF THE Decisions in THE CovRTs oF Equity 1n THE U. States. By 
Joun P. Putnam, of the Boston Bar. In two vols. 8 vo. Vol. 1, pp. 989. 
Vol. 2, pp. 724. Boston: Charles C. Little and James Brown. 1551. 
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This publication completes the series of uniform Digests projected some 
years ago by the enterprising house of Little and Brown. We have so often 
expressed our opinion of the immense practical value of these Digests that it 
seems to be unnecessary to do so again. The Common Law decisions of the 
several State and Federal Courts reported before the year 1847, occupy five 
large volumes: the decisions since that date are embraced in the United States 
Annual Digests now composed of three volumes, and containing all the deci- 
sions both at Law and in Equity since 1847. These two volumes give all the 
cases in Equity which have been decided in this country before 1847 ; it is um- 
derstood that none have been omitted. We have now the entire body of Amer- 
ican law as it appears in the reports fully digested, with all the convenient ad- 
ditions of tables of cases, indexes, subdivisions of titles, &c., through the dili- 
gence and indefatigable labors and learning of several of our brethren of the 
Boston bar, and the enterprise of the substantial house whose name almost 
guaranties the value of any book. It has been an herculean labor, but it is 
now done and will never require to be again done. The Annual Digest will 
hereafter serve to keep the work up, and to this labor saving machinery will 
the professional man constantly resort as of inestimable value. 





Enautsu Reports 1x Common Law anv Equity, containing reports of cases in 
the House of Lords, Privy Council, Courts of Equity and Common Law; and 
in the Admiralty and Ecclesiastical Courts; including also cases in Bank- 
ruptcy and Crown Cases Reserved. Edited by Edmund H. Bennett and 
Chauncey Smith, Esqrs., Counsellors at Law. Vol. 1 and2. Boston: Chas. 
C. Little and James Brown. 1851. 


For many years past the profession have been constrained to procure the 
latest English decisions by importing the volumes of Reports, The Law Re- 
views, Journals, Jurists, &c., at an expense which few willingly incurred.— 
This publication has relieved us of this burden and has given to us accurate 
reports of all the English cases as fast as they appear in Westminster Hall. 
Why it has not been done long before was always a subject of much wonder. 
As we derive our principal jurisprudence from the Common Law of England, 
and as the Judge and Barristers of Westminster Hall have been from all time 
ite chiefest and best expounders and advocates, and as these expositions are of 
the first importance and prastical value, and of constant, almost daily occur- 
currence, it seems indeed eurprising that we should be obliged to wait two 
years before they are placed within our reach at a moderate cost. This evil, 
thanks to Messrs. Little & Brown, no longer exists. These volumes are 
models of cheapness and excellence of typographical execution. Few 
publications have pleased us more; The most recent informs tion and judicial 
light is now within the reach of all members of the bar, whether in Boston or 
in San Francisco, at a moderate price, and at an carly day. We heartily com- 
mend this series to every member of the bar. 














